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ARTICLES OF CORRECTION

ery?
for 3
-
T,‘.uﬂ-‘
Deveon International Corp ‘z
Name# of Comporalion as currently filed with |he Florida Dapt, of State ﬁu?"
167513 aed]

Document Number {If known)

et I l
Pursuant to the provisions of Section 607.0124 or 617.0124, Florida Statutes, this s iy

[y
corporation files these Articles of Correction within 30 days of the file date of the document
being comected,

These articles of correction

correct © Amended and Restated Articies of Incomoration,
{Documant Typa Baing Corracted)

filed with the Dapartiment of State

on Qctobar 18, 2008,

{Flle Date of Documant)

Specify the Inaccuracy, incorrect statement, or defact:

On October 16, 2008, Articles of Amendment adding a Certificate of Designations to the
Articles of Incorporation were filed with the Secretary of State, Due to a scrivenar's
error, these Articles of Amendment were inadvertently filed under the caption "Amended
and Restated Articies of Incorporation” and thereby replaced In its entirety the Articles of
Incorperation for the Company. The document should instead bear the caption "Articles
of Amendment” thereby appending the Certificate of Designations ta the Company's
Articles of Incorporation as opposed to replacing such Articles

Correct the inaccuracy, incarrect statement, or defect:
The title to the Certificate of Designations filed with the Secretary of State on October 16, ’
2008 is hereby corrected in its entirety to read as follows: "Articles of Amendment to the
Articles of Incorporation”.
]

7

Signatura of a dirkclor, president or other officer - IF direciors or officers
ava not been selscted, by an Incomporstar - Il In the hands of {he racetvar,
trusiea, or othar count appointed Aductery, by that fduciary.)

Robert Farenhem Pr
(Typed or printod nama of persan signing) {Title of person signing}

180,254,284 1 10-23-08 Amartcan Laguites, jnc,
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As adopted by the Beard of Directors of the Company on October 18, 2008, which adoption
being sufficient for approval. Shareholder approval was not reguired pursuant
to Florida law. : A '
ARTICLES OF AMENDMENT TO ARTICLES OF INCORPORATION
SERIES B CONVERTIBLE PREFERRED STOCK
CERTIFICATE OF DESIGNATIONS
OF
DEVCON INTERNATIONAL CORP.

Devcon [nternational Corp. (the “Company"). a corporstion organized and existing under the
Florida Business Corporation Act (the “FBCA"), does hereby certify that, pursuant to autherity conferred
upon the Board of Directors of the Company by the Articles of Incorporation, as amended, of the
Company, and pursuant to Section 607.1006 of the FECA, the Board of Dircctors of the Company (a) is
authorized to issue preferved stock, par value 30.10 per share, of the Company ("Preferred Stock™) in one
or more series and to designate the powers, preferences, relative rights, qualifications. limitatiens and
restrictions relating to the shares of each such series, and (b) has adopted resolutions (i) designating thirty-
eight thousand (38,000) shares of the Company’s previously authorized Preferred Stock as “Series B
Convertible Preferred Stock,” par value 50.10 per share (the “Preferred Shares™), and (ji) providing for
the designations, powers, preferences and relative, aptional or other rights, and the qualifications,
limitations or restrictions thereof, as follows:

RESOLVED, that the Company is authorized to issue up to thirty-cight thousand (38,000) shares
of Series B Convertible Preferred Stock, par value $0.10 per share, which shall have the following
designations, powers, preferences, relative rights, qualifications, limitations and restrictions (with certain
defined 1erms set forth in Section 2{a) below):

(n Dividends. From and after the Initial Issuance Date of any Preferred Shares, amounts
owing ot the Dividend Rate shall accrue on such Preferred Shares (the “Acerued and Unpaid Amounts™).
Accrued and Unpaid Amounis shall accrue from day to day, whether or not a dividend is declared, and
shail be cumulative; provided however, that except in connection with either a Mandatory Maturity
Redemption, a Change of Contro! Redemption, a Mandatory Call Redemption, a Triggering Event
Redemption, a Put Redemption or as atherwise provided herein, such Accrued and Unpaid Amounts shall
be payable only when, as, and if declared by the Board of Directors (such declared and paid dividend, a
“Dividend™, and the payment date of such Dividend, the “Dividend Date™). The Company shall not
declare, pay or set aside any dividends on shares of any other class or series of capital stock of the
Company unless the holders of the Preferred Shares (each. a “Halder™ and collectively, the *Holders™)
then outstanding shall first receive, or simultaneously receive, a Dividend on each outstanding Preferred
Shares in an amount at least equal to the sum of (i) the amount of the agpregate Accrued and Unpaid
Amounts then accrued on such Preferred Shares and not previously paid and (if) (A) in the case of a
dividend on Common Stock or any class or serics that is convertible into Corrunon Stock, that dividend per
Preferred Shares as.would equal the product of (1) the dividend payable on each share of such class or
series determined, if applicable, as if ali shares of such class or series had been converted into Cornmon
Stock and (2) the number of shares of Common Stock issuable upon conversion of a Preferred Share, in
each cpse calculated on the record date for determination of holders entitled to receive such dividend or (B)
in the case of a dividend on any class or series that is not convertible into Common Stock, at a rate per
Preferred Share determined by (1) dividing the amount of the dividend payable on each share of such class
or series of capital stock by the original issuance price of such class or series of capital stock (subject to
appropriate adjustment in the event of any stock dividend, stock split, combination or other similar
recapitnlization with respect to such class or series) and (2) mulriplying such fraction by an amount equal to
the Stated Value (as defined below); provided that, if the Company declares, pays or sets aside, on the same
date, o dividend on shares of more than one class or series of capital stock of the Company, the dividend
payable 10 the Holders pursuant to this Section | shall be calculated based upon the dividend on the class or
series of capital stock that would result in the highest Preferred Share dividend.

SRZ-10756917.4
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Conversion of Preferved Shares. Preferred Shares shall be convertible into shares of

Common Stock on the terms and conditions set [orth in this Section 2.

For purposes of this Certificate of Designations, the

(n)
following terms shall have the following meanings:

SRZ-10756917.4

(1) “Approved Share Plan™ means any employee benefit plan which has
been approved by the Board of Directors of the Company, pursuant to which the
Company's securities may be issued to any employee, officer, consultant or direcior for
services provided 1o the Company.

(i) “Bloomberg™ means Bloomberg Financial Markets.

(iif) “Business Day" means any day other than Saturday, Sunday or other
day an which commercial banks in The City of New York are authorized or required by
law to remain closed.

{iv) “Calendsr Quarter” means each of the following periods: the period
beginning on and including January 1 and ending on and including March 31; the period
beginning on and including April 1 and ending on and including June 30; the period
beginning on and including July 1 and ending on and including September 30; and the
period beginning on and including October 1 and ending on and including December 31.

v} “CapltalSource Credit Agreements” means (3) that certain Credit
Agreement, dated November 10, 2005, by and among the Deveon Security Holdings,
Inc., Deveon Sccurity Services Corp., Coastal Security Company, Coastal Security
Systems, Inc,, Central One, Inc. and CapitalSource Finance LLC, as amended from time
to time, (ii) that certain Guaranry, dated ns of November 10, 2005, by the Company to -
and for the benefit of CapitalSource Finance LLC and (iii} any agreements relating to the
foregoing.

(vi) "Change of Control" means any Fundamental Transaction other than
(A} any reorganization, recapitalization or reclassification in which holders of the
Company's voting power immediately prior to such reorganization, recapitalization or
reclassification continue after such reorganization, recapitalization or reclassification to
hold publicly waded securitics and, directly or indirectly, the voling power of the
surviving entity or entities necessary to elect a majority of the members of the board of
directors (or their equivalent if other than a corporation) of such entity or entities, or (B}
pursuant {0 a migratory merger effected solely for the purpose of changing the
jurisdicrion of incorporation of the Company.

{vii) “Closing Bid Price” and "Closing Bale Price” means, for any security
as of any date, the last closing bid price and last closing trade price, respectively, for such
security on the Principal Market, as reported by Bloomberg, or, if the Principal Market
begins to operate on an extended hours basis and does not designate the closing bid price
or the closing trade price, as the case may be, then the last bid price or last trade price,
respectively, of such security prior to 4:00:00 pm., New York Time, as reparted by
Bloomberg, or, if the Principal Market is not the principal securities exchange or trading
market for such sceurity, the last closing bid price or tast trade price, respectively, of such
security on the principal secusities exchange or trading market where such security is
listed or waded as reported by Bloomberg, or if the foregoing do not apply, the last
closing bid price or last trade price, respectively, of such sceurity in the over-the-counter
market on the electronic bulletin board for such security as reponted by Bloomberg, or, if
no closing bid price or last rade price, respectively, is reported for such security by
Bloomberg, the average of the bid prices, or the ask prices, respectively, of any market
makers for such security as reported in the “pink sheets™ by Pink Sheets LLC (formerly
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the National Quotation Bureau, Inc.). If the Closing Bid Price or the Closing Sale Price
cannot be calculated for a security on a particular date on any of the foregoing bases, the
Closing Bid Price or the Closing Sale Price, as the case may be, of such security on such
date shall be the fair market value as mumally determined by the Company and the
Required Holders, If the Company and the Holder are unable to agree upon the fair
market value of such security, then such dispute shall be resolved pursuant to Section
2{d){~ii). All such determinations (o be appropriately adjusted for any share dividend,
share split, share combination or other similar transaction during the applicable
calculation periad.

{(viii)  “Common Stock” means the commeon stock of the Company, par value
$0.10 per share. :

{ix) “Common Stock Deemed Qutstanding” means, at any given time, the
number of shares of Common Stock actually outstanding at such time, plus the number of
shares of Common Stock deemed to be outstanding pursuant to Sections 2(f}{i){A) and
2D B) hereof regardless of whether the Options or Convertible Securities are actually
exercisable at such time, but excluding any shares of Commaon Stock owned or held by or
for the account of the Company or issuable upon canversion ‘of the Preferred Shares.

{x) "“Conversion Amount” means, as of any date of determination, the
Siated Value.
{xi) “Conversion Price’” means, with respect to the Preferred Shares, as of

any Conversion Date or other date of determination, $6.75, subject to adjustment as
provided herein.

(xii)  “Convertible Securities” means any shares or securities (ather than
Oprtions) directly or indirectly convertible into or exchangeable or exercisable for
Commoen Stock.

(xiii)  “Conversion Shares" means any shares of Common Stock issued or
issuable upon conversion of the Preferred Shares,

(xiv)  “Default Conversion Price” means as of any date of determination,
the product of (x) 90% and (y) the lowest Closing Bid Price during the three (3) Trading
Days ending on and including such date of determination.

(xv} "Dividend Rate" means (x} ten percent (10.0%) per annum and {y) for
the period from and after the occurrenge of a Triggering Event through such time that
such Triggering Event is cured, fifteen percent (15%) per annum. i

(xvi)  “Eligible Market” means the Principal Marker, NYSE, The NASDAQ
Global Select Market, The NASDAQ Global Market, The NASDAQ Capital Market, or
The American Stock Exchange.

(xvii) “Equity Conditions” means: (i) on each day during the period
beginning ninety-five (95) days prior to the applicable date of detenmination and ending
an and including the applicable date of determination (the “Equity Conditions
Measuring Period™), either (x} any Registration Statement (as defined in the
Registration Rights Agreemant, the “Reglstration Statement”) required to be filed
pursuant to the Registration Rights Agreement shall be effective and available for the
resale of all of the Registrable Securities to the extent required by and in accordance with
the terms of the Registration Rights Agreement and there shall not have been any Grace
Periods (as defined in the Registration Rights Agreement) or {y) all shares of Common

SRZ-10758017.4
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Stock issuable upon conversion of the Preferred Shares and the exercise of Warrants shall
be eligible for sale without restriction and without the need for regismation under any
applicable faderal or state securities laws; (i) on each day during the Equity Conditions
Measuring Period, the Common Stock is designated for quotation on the Principal Market
and shall not have been suspended from trading on such exchange or market (other than
suspensions of nat more than two days and occurring prior to the applicable date of
determination due to business announcements by the Company) nor shall proceedings for
such delisting or suspension by such exchange or market have been commenced
threatened or pending either [A) in writing by such exchange or market (other than with
respect to those issues set forth on the Company's Current Report on Form 8-K, dated as
of January 235, 2006) or (B) by falling below the minimum listing maintenance
requirements of such exchange or market; (iii) on each day during the Equiry Cenditions
Measuring Period, the Company shall have delivered Conversion Shares upon conversion
of the Preferred Shares and Common Stock upon exercise of the Warrants to the Holders
on a limely basis as set forth in Section 2(c)(ii} hereof and Section 1{a) of the Warrants;
{iv) any applicable shares of Common Stack to be issued in connection with the event
requiring determination may be issued in full without violating Section 5 hereof, Section
14 hereof or the rules or regulations of the applicable Principal Market; {v) during the
Equity Conditions Measuring Period, the Company shall not have failed to timely make
any payments within five (5) Business Days of when such payment is due pursuant {0 any
Transaction Document (as defined in the Seeuritizs Purchase Agreement); (vi) during the
Equity Conditions Measuring Period, there shall not have occurred either (A) the public
announcement of 4 pending, proposed or intended Fundamental Transaction which has
not been abandoned, termminated or conswmmated or (B) a Triggering Event or an event
that with the passage of time or giving of natice would constitute a Triggering Event;
{vii) the Company shail have no knowledge of any fact that would cause (x) the
Registration Statements required pursuant to the Registration Rights Agreement not to be
effective and available for the resnle of at least all of the Registrable Securities in
accordance with the terms of the Registration Rights Agresment or (y) any shares of
Common Stock issuable upon conversion of the Preferred Shares and shares of Common
Stock issuable upon exercise of the Warrants not to be elipible for sala without restriction
pursuant to Rule 144(k) and any applicable state securities laws; (viii) with respect to any
Company Installment Conversion or Mandatory Conversian (collectivety, the “Forced
Ceonversions™) or any Company Installment Redemption, Mandatory Redemption or
iMandatory Maturity Redemption (collectively, the “Forced Redemptions™), the number
of Canversion Shares issuable upon conversion of the Preferred Shares being converted
or redeemed (assuming a conversion immediately prior to such Forced Redemption Date)
in such Forced Conversion or Forced Redemption, respectively, from any Holder of
Preferred Shares shall not exceed the sum of (1) the number af Conversion Shares
issuable upon conversion of the Preferred Shares cligible for sale without restriction by
such holder pursuant 1o Rule 144 {as defined in the Securities Purchase Agreement) as of
such applicable date of determination and (IT) the number of Conversion Shares
registered on an effective Registration Statement and available for resale thereunder as of
such applicable date of determination ({such equity condition. the “Forced
Redemption/Conversion Condition™); ang (ix) the Company otherwise shall have been
in material compliance with and shall not have materially breached any provision,
covenant, representation or warranty of any Transaction Document,

(aviii} *“Excluded Securlties” means any Common Stock issued or deemed to
be issued in accordsuce with Section 2(f) hereof by the Company: (A) in connection with
an Approved Share Plan; (B) upen issuance of the Preferred Shares or, upon conversion
of the Preferred Shares or upon exercise of the Warrants; {C) pursuant to & bona fide
underwritten public offering at 2 price per share of Common Stock not less than the
Conversion Price in effect at the time of such offering with a nationally recognized
underwriter which generates gross praceeds to the Company of at Jeast $15,000,000
{other than an “at-the-market offering™ as defined in Rule 415(a)(4) under the 1933 Act

SRZ-10758917.4
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and “equity lines™); (D) issued upon exercise of Options or Convertible Securities which
are outstending on the date immediately preceding the Subscription Date, provided that
such issuanee of Commeon Stock upon exercise of such Options ot Convertible Sccuritics
is made pursuant to the terms of such Options or Convertible Securitics in effect on the
date immediatcly preceding the Subscription Dae and such Options or Convertible
Securities are not amended after the date immediately preceding the Subseription Date;
and (E) issued in connection with any share split, share dividend, recapitalization or
similar transaction by the Company for which sdjusrment is made pursuant to Section

2(f)(ii).

(xix) “Forced Redemption Date" means, as applicable, the installment
Date, Maturity Date, or Mandatory Redemption Date :

(xx) “Forced Redemption Notice Dnte” means, as applicable, (A) the
earlier to occur of (x) the Installment Notice Due Date and (y) the Installment Notice
Dyate, {B) the earlier 10 occur of (x) the Mamurity Date Notice Due Date and {y} the
Manurity Date Notice Date, or (C) the Notice of Mandatory Redemption Date.

{xxi) “Forced Hedemption Price” means, as applicable, the Company
Installment Redemption Price, Manrity Date Redemption Price, or Mandatory
Redemption Price.

(xxii) “Forced Redemption Market Price™ means the greater of {A) the
arithmetic average of the Weighted Average Price of the Common Stock on ¢ach of the
three (3) consecutive Trading Days immediately preceding (but not including) the
applicable Forced Redemption Notice Date and (B) the arithmetic average of the
Weighted Average Price of the Common Stock on each of the three (3) consecutive
Trading Days immediately preceding (but not including) the applicable Forced
Redemprtion Date.

(xxili) “Fundamental Transaction” means that (i) the Company shall,
directly or indirectly, in one or mote related transactions, (A) consolidate or merge with
or into (whether or not the Company is the surviving corporation) snother Person, or (B)
seil, assign, transfer, convey or otherwise dispose of all or substantially all of the
properties or assets of the Company to another Person, or (C) allow another Person io
make a purchase, tender or exchange offer that is accepted by the holders of more than
the 50% of the outstanding Common Steck (not including any Common Stock held by
the Person or Persons making or party to, or associated or affiliated with the Persons
making or party to, such purchase, tender or ¢xchange offer), (D) consummate a share
purchase agreement or other business combination (including, without limitation, a
reorgenization, recapitalization, spin-off or scheme of arrangement) with another Person
whereby such other Person acquires more than the 50% of the owtstanding shares of
Common Stock (not including any Common Stock held by the other Person or other
Persons making or pasty to, or associated or affiliated with the other Persons making or
party to, such share purchasc agreement or other business combination), or (E)
reorganize, recapitalize or reclassify its Common Stock or (i} any “person” ar “group”™
(as these tenms are used for purposes of Sections 13(d) and 14(d)} of the Exchange Act) is
or shall become the “beneficial owner™ (as defined in Rule 13d-3 under the Exchange
Act), directly ov indirectly, of 50% of the issued and outstanding Common Stock or the
aggregate ordinary voting power represented by issued and outstanding Common Stock.,

(xxiv) “Holder Pro Rata Amount™ means a fraction (i) the numerator of
which is the number of Preferred Shares issued to such Holder on the Initial Issuance
Date end (ii) the denominator of which is the number of Praferred Shares issued on the
Initial Issuance Dare.

H08000243720 3
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{xxv]  “Indebtedness™ shal} have the meaning as set forth in the Securities
Purchase Agreement,

(xxvi) *“Initial Issnance Date” means October 20, 2005,

(xxvii) “Installment Date” means ¢ach of the following dates: (i} the fourth
anniversary of the Initial Issuance Date, (ii) the fifth anniversary of the Initial Issuance

the event the Company fails to meet the Equity Conditions on any such Instaliment Date,
then as to cach Holder that does not waive such failure on such Installmem Date, an
additional Installment Date shall occur six months after such Installment Date (cach, an
“Additional [nstallment Date™).

{xxviii} “Installment Amount” means with respect to each Holder as of any
Instaliment Date, 8 number of Preferred Shares equal to the lesser of (A) the product of
(i) 15,000, mutipliad by (ii) the applicable Holder Pro Rata Amount and (B) the number
of Preferred Shares held by such Holder as of such Installment Date, as any such
Installment Amount may be reduced pursuant to the terms of this Note, whether upon
conversion, redemption or otherwise provided, however, that in the event the Company
fails to meet the Equity Conditions on any Installment Date, then as to cach Holder that
does not waive such failure on such Instaliment Date, the Installment Amount for the
next succeeding Installment Date shall equal the sum of (i) the Installment Amount for
such Installment Date and (if) any Installment Amounts nat previously redaemed on an
Instaltment Pate due 1o such failure; provided, further thet the Installment Amount for
any Additional Installment Date shall equal the Installment Amount for the immediately
preceding Installment Date, In the event the Holder shali sell or otherwise mansfer any
Preferred Shares, the transferee shall be allocated 2 pro rata poriion of the each unpaid
Installiment Amwount hereunder,

(xxix) “Leverage Ratio” means as of any date, (1) {x) the Net Indebtedness
on such date plus (y) the Stated Value of any outstanding Preferred Shares on such date,
divided by (2) RMR as of such date. “"RMR" for such purposes shall have the meaning as
set forth in the CapitalSource Credit Agrecment, solely as in effect as of the [nitial
Issuance Date, and shall apply even after such CapitalSouwrce Credit Agreement
terminates.

(xxx) “Liquidation Event" means the voluntary or involuntary liguidation,
dissolution or winding up of the Company or such Subsidiaries the assets of which
constinute all or substantially all of the business of the Company and its Subsidiaries
taken as a whole, in a single ransaction or series of transactions,

(oxxi)  “Market Capitalization™ means the product of (x) the number of
shares of Common Stock as reported as outstanding (1) on the Company's most recent
Form 8-K, Form 10-Q, Form 10-QSB, Form 10-K or Form 10-KSB, as the case may be,

to the holders of Preferred Shares, or (3) in any other notice by the Company or its
trapsfer agent setting forth the number of shares of Common Stack outstanding delivered
to the holders of Preferred Shares and (y) the lowest Closing Sale Price during the
Limitation Measuring Period.

) (ouxii) “Maturity Date” means, with respect to a Preferred Share, the sixth
anniversary of the Initial Issuance Date, unless extended pursuant to Section 2(d)(viii}.

. (xxxiii) “N" means the number of days from, but excluding, the last Dividend
Date with respect to which dividends have been paid by the Company on the applicable
Preferred Share, or the Initial Issuance Date if no Dividend Date has occuwred, through

H08000243720 3
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and including the Conversion Date or other date of determination for such Preferred
Share, as the case may be, for which such determination is being made.

(xxxiv) “Net Indebtedness” means an amount equal to (a) Indebtedness minus
{b) cash and cash equivalents and cenificates of deposits, cach 23 determined in
accordance with GAAP consistent with past practices, which practices were in place at
the Company as of the close of business on the day immediately prior to the Subscription
Date.

(xxxv) “NYSE" means The New York Stock Exchange, Inc.

(xxxvi) “Options” means any rights, warrants or options to subseribe for or
purchase Commeon Stack or Convertible Securities.

{xxxvii) "Parent Entlty” of a Person means an entity that, directly or indirectly,
controls the applicable Person and whose common shares or equivalent equity security
are quoted or listed on an Eligible Market, or, if there is more than one such Person or
Parent Entity, the Person or Parent Entity with the largest public market capitalization as
of the date of consummation of the Fandamental Transaction.

{xxxviil)"Person™ means an individual, a limited liability company, a
partnership, a jeint venture, a corporation, a trust, an unincorporated organization and a
government o7 any department or agency theraof.

(xuxix) “Principal Markef” means the Nasdag Global Market.

(xi) "Registration Rights Agreement”’ means that certain amended and
restated registration rights agreement, dated July 10, 2007, by and among the Company
and the initiai Holders of the Preferred Shares relating to the filing of 2 registation
statement covering the resale of the Common Stock issuable upon conversion of the
Preferred Shares and exercise of the Warrants, as such agreement may be amended from
timme to time as provided in such agreement.

(xH) “Required Holders” means the Holders of Preferred Shares
representing at Ieast a majority of the aggregate Preferred Sheres then outstanding.

(xtii)  “SEC" means the Securities and Exchange Commission.

(xliii}) “Securities Purchase Agreement” means that certain amended and
restated securities purchase agreement by and among the Company and the initial -~
Holders, dated as of July 10, 2007, as such agreement further may be amended from time
fo time as provided in such agreement.

(xliv) "Senior Management” means Richard €. Rochon and Robert
Farenhem (collectively, the “Initial Oificers”) and Royal Palm Capital Partners, Ltd. and
any of the following officers of the Company (or their equivalent} (1) the Chairman of
the Company's Board of Directors, (2) Chief Executive Officer, (3) President, or (4)
Chief Financial Officer; provided, however such Initial Officers shall not be deemed a
member of Senior Management hereunder following the termination of employment of
such Tnitial Officer.

) (xv)  “Stated Value™ means, for any date of determination, (i) $1,i91.28
plus (ii) any Accrued and Unpaid Amounts an such Preferred Share.

(xlvi)  “Subscription Date” means October I, 2008,

SRZ-10758917 4
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(xlvii) “Subsidlaries” has the meaning set forth in the Securities Purchase
Agreement,

(xlviii) “Successor Entlty’” means the Person, which may be the Company,
formed by, resulting from or surviving any Fundamental Transaction or the Person with
which such Fundamental Transaction shali bave been made, provided that if such Person
is not a publicly traded entity whose common shares or equivalent equity security are
quoted or listed for rading on an Eligible Market, Successor Entity shall mean such
Person’s Parent Entity.

(xlix) “Trading Day" means (1) &t any time the Company's Common Stock
is registered (the “Exchange Act Registration™) pursuant to Sections 12(b) or 12(g) of
the Securitics Exchange Act of 1934, as amended (the “"Exchange Act™), any day on
which the Comman Stock is traded on the Principal Market, or, if the Principa! Market is
not the principal trading market for the Common Stock, then on the principal securities
exchange or securitics market on which the Common Stock is then traded; provided that
“Trading Day" shall not include any day on which the Common Stock is scheduled to
trade on such exchange or market for less than 4.5 howrs or any day that the Common
Stock is suspended from trading during the final hour of trading on such exchange or
market (or if such exchange or market does not designate in advance the closing time of
trading on such exchange or market. then during the hour ending at 4:00:00 p.m., New
York Time) or (2} at any time an Exchange Act Registration is not in ¢ffect, any day on
which the Eligible Markets are open for trading securities.

L)) “Warrants” has the meaning ascribed to such term in the Securities
Purchase Agreement, and shall include all warrants issued in exchange therefor or
replacement thereof.

()] “Weighted Averape Price” means, for any security as of any date. the
dollar volume-weighted average price for such security on the Principal Market during
the period beginning at $:30:01 a.m., New York City Time, end ending at 4:00:00 p.m.,
New York City Time, as reported by Bloomberg through its “Valume at Price” function
or, if the foregoing dots not apply, the dollar volume-weighted average price of such
security in the aver-the-counter market on the electronic bulletin board for such security.
during the period beginning at 9:30:01 a.m., New York City Time, and ending at 4:00:00
p.m., New York City Time, as reported by Bloomberg, or, if no dollar volume-weighted
average price is reported for such security by Bloomberg for such hours, the averapge of
the highest elosing bid price and the lowest closing ask price of any of the market makers
for such security as reported in the “pink sheets” by Pink Sheets LLC (formerly the
National Quotation Bureau, Inc.). If the Weighted Average Price cannot be caleulated for
such security on such date on any of the foregoing bases, the Weighted Average Price of
such security on such date shall be the fair markec value as mutually determined by the
Company and the Required Holders. [f the Company and the Required Holders are
unable to agree upon the fair market value of such security, then such dispute shall be
resolved pursuant to Section 2(d¥ii) below with the term “Weighted Average Price™
being substituted for the term “Closing Sale Price.” All such determinations shall be
appropriately adjusted for any share dividend, share split or other similar transaction
during such period.

{b) Holder’s Conversion Right. Subject to the pravisions of Section 5 and Section
14, at any time or times on or after the Initial Issuance Date, any Holder shall be entitled 1o
convert any whole number of Preferred Shares, plus the Accrued and Unpaid Amounts per
Preferred Share then remaining, into fully paid and nonassessable shares of Common Stock in
accordance with Section 2(d) at the Conversion Rate (as defined below).
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(c) Conversian, The number of shares 6f Common Stock issuable upon conversion
of each Preferred Share pursuant to Section 2(b) shall be determined according to the following
formuta (the “Conversion Rate");

Conversio unl
Conversion Price

No fractional shares of Commen Stock are ta be issued upon the conversion of any Preferred Share, but
rather the number of shares of Common Stock to be issued shall be rounded to the nearest whole number.

(d) Mechanics of Conversion. The conversion of Preferred Shares shall be

conducted in the following manner:

(i} Holder's Delivery Requitementse To convert Preferred Shares inta
shares of Common Stock on any date (the “Conversion Date™), the Holder shall (A)
transmit by facsimile {or otherwise deliver), for receipt an or prior to 11:59 pm., New
York City Time, on such date, a copy of a properly completed notice of conversion
executed by the registered Holder of the Preferred Shares subject to such conversion in
the form attached hereto as Exhibit I (the “Conversion Notlce™) to the Company and the
Company's designated transfer agent (the “Transfer Agent} and (B) if required by
Section 2{d)(viii), swrender 10 a common carrier for delivery to the Company as soon as
practicable following such date the original certificates representing the Preferred Shares
being converted (or compliance with the procedures set forth in Section 16} (the
“Preferred Share Certificates™).

(i) Company's Response. Upon receipt by the Company of copy of a
Conversion Naotice, the Company shail as soon as practicable, bul in any event within two
{2) Business Days, send, via facsimile, a confirmation of receipt of such Conversion
Notice to such Holder and the Transfer Agent, which confirmation shall constitute an
instruction to the Transfer Agent 10 process such Conversion Notice in accordance with
the terms herein. On or before the third (3") Business Day following the date of receipt
by the Company of such Conversion Notice (the "Share Delivery Date"). the Company
shall {A) provided the Transfer Agent is participating in Depository Trust Company
("DTC") Fast Automated Securities Transfer Program and the Exchange Act Registration
is in effect, credit such aggregate number of shares of Common Steck to which the
Holder shalt be entitled to the Holder's or its designee's balance account with DTC
through its Deposit Withdrawal Agent Commission system, ar (B) if the Transfer Agent
is not participating in the DTC Fast Automated Securities Transfer Program or the
Exchange Act Registration is not in effect, issue and deliver to the address as specified in
the Conversion Natice, a certificate, registered in the name of the Holder or its designee,
for the number of shares of Commen Stock to which the Holder shall be entitled. 1f the
number of Preferred Shares represented by the Preferred Share Certificate(s) submitted
for conversion, as may be required pursuant to Section 2(d){viii), is greater than the
number of Preferred Shares being converted, then the Company shall, as scon as
practicable and in no event later than fifth (3) Business Days after receipt of the Preferred
Share Certificate(s) (the “Preferred Share Delivery Date™) and at its own expense, issue
and deliver to the Holder a now Preferred Share Certificate representing the number of
Preferred Shares not converted.

{iiy Dispute Regolution. In the case of a dispute as to the determination of

" the Closing Sale Price or the arithmetic calculation of the Conversion Rate, the Company
shall instruct the Transfer Agent to itsue to the Holder the number of shares of Common
Stock that is not disputed and shall transmit an explanation of the disputed determinations
or arithmetic calculations to the Holder via facsimile within three (3) Business Day of
receipt of such Holder’s Conversion Notice or other date of determination, [If such
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Holder and the Company are unable 1o agree upon the determination of the Closing Sale b
Price or arithmetic calculation of the Conversion Rate within two (2) Business Days of
such disputed determination or aritimetic caleulation being transmitted to the Holder,
then the Company shall within ten (10) Business Day submit via facsimile (A) the
disputed determination of the Closing Sale Price to an independent, reputable investment
bank ssiected by the Company and approved by the Required Holders or (B) the disputed
arithmetic caleulation of the Conversion Rate to the Company's independent, outside
accountant, The Company shall cause, at the Company’s expense, the investment bank
or the accountant, as the case may be, to perform the determinations or caleulations and
notify the Company and the Holders of the results no later than rwo (2) Business Days
from the time it receives the disputed dererminations or calculetions. Such investment
bani’s or accountant’s determination ot calculation, as the case may be, shall be binding
upon all parties ahsent error.

(iv) Miscellangous; Record Holder. The Person or Persons entitled to
receive the Common Stock issuable upon a conversion of Preferred Shares shail be
treated for all purposes as the record holder or holders of such Common Stock on the
Conversion Date. [n the event of a conversion of Preferred Shares pursuant hereto, the
number of Preferred Shares converted shall be deducted from the Installment Amounts
relating to the Installment Dates as set forth in the Conversion Notice.

) Company’s Failure to Timely Convert.

(A) Cash Damages. If {I) within three (3) Trading Days after the
Company’s receipt of the facsimile copy of a Conversion Notice the Company
shall fail 10 credit & Holder's balance account with DTC or issue snd deliver a
centificate to such Holder for the number of shares of Common Stock to which
such Helder is entitled upon suck Holder's conversion of Preferred Shares {a
“Conversion Failure”) or (I1) within three (3} Trading Days of the Company’s
receipt of a Preferred Share Certificale the Company shall fail o issue and
deliver & new Preferred Share Cenificate representing the number of Preferred
Shares to which such Holder is entitied pursuant o Section 2(d)(ii). then in
addition to all other available remedies which such holder may pursue hereunder
and under the Securities Purchase Agreement (including indemnification
pursuant to Section 9(k) thereof), the Company shall pay additional damages to
such Holder for each day afier the Share Delivery Date that such conversion is
not timely effected and/or each day after the Preferred Share Delivery Date that
such Preferred Share Certificate is not delivered in an amount equal to 1.0% of
the product of (I} the sum of the number of shares of Common Stock not issued
to the Holder on or prior 10 the Share Delivery Date and to which such Holder is
entilled as set forth in the applicable Conversion Neotice and, in the event the
Company has failed to deliver a Preferred Share Certificate to the Holder on or
priot to the Preferred Share Delivery Date, the number of shares of Common
Stock issuable upon conversion of the Preferred Shares represenred by such
Preferred Share Certificate as of the Preferred Share Delivery Date and (II) the
Clesing Sate Price of the Common Stock on the Sharc Delivery Date, in the case
of the failure to deliver Cammon Stock, or the Preferred Share Delivery Date, in
the case of failure to deliver o Preferred Share Cenificate. If the Company fails
t pay the additional damages set forth in this Section 2(d}v} within five (5}
Business Days of the date incurred, then the Holder entitled to such payments
shall have the right at any time, so long as the Company cantinues to fail to
make such payments, 1 require the Company. upon written notice, o
immediately issue, in Jiew of such' cash damages, the number of shares of
Common Stock equal to the quotent of (X) the aggregate amount of the
damages payments described hersin divided by (Y) the Conversion Price in
effect on such Conversion Date as specified by the Holder in the Conversion
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Notice, In addition to the foregoing, if within three (3) Business Days after the
Company's receipt of the facsimile copy of a Conversion Notice the Company
shall fall 1o issue and deliver a cerificate 1o a Holder or credit such Holder's
balance account with DTC for the number of shares of Common Stock to which
such Holder is entitled upon such Holder's conversion of Preferred Shares, and
if on or after such Business Day the Holder purchases (in an open market
transaction or in another bona fide rransaction) Common Stock to deliver in
satisfaction of a sale by the Holder of the Common Stock issuable upon such
conversion that the Holder anticipated receiving from the Company (2 “Buy-
In™), then the Company shall, within three (3) Business Days after the Holder's
request and in the Holder’s discretion, either (i) pay cash to the Holder in an
amount e¢qual to the Holder’s total purchase price (in¢luding brokerage
commissions, if any) for the Common Stock so purchased (the “Buy-Tn Price™},
at which point the Company’s obligation 10 deliver such certificate (and to issue
such Common Stock) shall terminate, or (ii) promptly honor its obligation 1o
deliver to the Holder a centificate or certificates repregenting such Common

+ Stock and pay cash to the Holder in an amount equal to the excess (if any) of the
Buy-In Price over the product of (A) such number of shares of Common Stock,
times (B} the Clasing Sale Price on the Conversion Date.

(B) ¥oid Conversion Notice: Adjustment of Conversion Price. If
for any reason a Holder has not received all of the Common Stock to which such
Holder is entitled prior to the fifth (5*) Business Day after the Share Delivery
Dete with respect to a conversion of Preferred Shares, then the Holder, upon
written notice to the Company, with a copy to the Transfer Agent, may void its
Conversion Natice with respect to, and retain or have returned. as the case may
be, any Preferred Shares that have not been converted pursuant to such Holder's
Conversion Notice; provided that the voiding of a Halder's Conversion Notice
shall not effect the Company’s obligations to make any payments which have
accrued prior to the date of such notice pursuant to Section 2(dHV)(A) or
otherwise. Thereafter, the Conversion Price of any Preferred Shares returned or
retained by the Holder for failure to timely convert shall be adjusted to the lesser
of (1) the Conversion Price relating to the voided Conversion Notice and (11) the
lowest Weighted Average Price of the Common Stock during the period
beginning an the Canversion Date and ending on the date such Holder voided
the Conversion Notice, subject to further adjustment as provided in this
Centificate of Designations, ’

(vi) Erg Rata Conversion: Djsputes. Subject to Section 14, in the event the
Company receives 8 Conversion Notice from more than one Holder for the same
Conversion Dare and the Company can convert some, but not all, of such Preferred
Shares, the Company shall convert from each Holder electing to have Preferred Shares
converted at such time a pro yata amount of such Holder's Preferred Shares submitted for
converslon based on the number of Preferred Shares subrmitted for conversion on such
date by such Holder relative to the number of Preferred Shares submitted for conversion
on such date, In the event of a dispute as to the number of shares of Common Stock
issuable to 2 Holder in connection with & conversion of Preferred Shares, the Company
shall issue to such Holder the number of shares of Commen Stock not in dispute and
resolve such dispute in accordance with Section 2(d)(iif).

{vii) sta

(A) Company Installment Redemption. On each applicable
Installment Date, provided thai during the perind commencing with the
Company Installment Notice (as defined below) through the applicable
Inswallment Date, the Equity Conditions have been satisfied {or waived in
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writing by the applicable Holder), the Company shail pay to each Holder the
Installment Amount as of such Instaliment Date by redeeming the applicable
Installment Amount, in whole or in part, in accordance with this Section (a i
“Company Installment Redemption”). On or prior to the date which is the
tenth (10%) Trading Day prior to each Instaliment Date (each, an “Instaitment
Notice Due Date” and the date such notice is received by the applicable Hoider,
the “Installment Notlce Date™), the Company shall deliver written notice (each,
a "Company Installment Notice™), to each Holder which Company Installment
Notice shall state the applicabie Installment Amount of such Holder which the
Company shall redeem pursuant to a Company Installment Redemption (the
“Company Instaliment Redemprion Amount™) and the Company Installment
Notice shall certify that the Equity Conditions have been satisfied as of the dare
of the Company Installmen: Notice. If the Equity Conditions are not satisfied as
of the Installment Notice Due Date, the Instaliment Notice Due Dare shali
indicate that unless the Holder waives the Equity Conditions, the applicable
Company Installment Redemption shall not occur. If the Equity Conditions
were satisfied as of the Installment Notice Due Date but the Equity Conditions
are na longer satisfied at any time prior to the applicable Installment Date, the
Company shall provide cach Holder a subsequent notice to that effect indicating
that unless the Holder waives the Equity Conditions, the applicable Company
Installment Redemption shall not occur. Except as expressly provided in this
Section, the Company shall redeem from each Holder such Holder's applicable
Installment Amount pursuant £o this Section.

Mechanics of Company Instaliment Redemption. The
Company Instaliment Redemption Amoumnt which iz 10 be paid to each Holder
on the applicable Installmeznt Date shall be redeemed by the Company on such
Installment Date, and the Company shall pay to the Holder on such Instaliment
Date, by wire transfer of imunediately available funds, an amount in cash (the
“Company Instaliment Redemption Price”) equal to the sum of (%) the Stated
Value of the Preferred Shares being redeemed and (y) any Accrued and Unpaid
Amount with respect to such Preferred Shares, Notwithstanding anything to the
contrary in this Section, but subject to Section 14, until the Company Installment
Redemption Price is paid in full, the Company Installment Redemption Amount
may be converied, in whole or in part, by any Holder into Common Stock
pursuant to Section 2(d). In the cvent a Holder elects to convert all or any
portion of the Company Instaliment Redemption Amount prior to the applicable
Installment Daie as set forth in the immediately preceding sentence, the
Company Insiallment Redemption Amount so converted shall be deducted from
the instalimeat Amounis relating to the applicable Installment Dates as set forth
in the applicable Conversion Naotice,

(viii)  Mandatory Redemption at Maturity. If any Preferred Shares remains
outstanding on the Mawrity Date, and the Equiry Conditions have been satisfied (as
indicated in a notice from the Company to the Holders delivered thirty (30) Trading Days
prior to the Maturity Date (such date, the “Maturity Date Notice Due Date”, and the
date such notice is received by the applicable Holder, the "Maturity Date Notice Date”)
or waived by the applicable Halder, the Company shall redeern such Preferred Shares
{the “Mandatory Maturity Redemption™) in cash in an amount equal to the outstending
Conversion Amount for such Preferred Shares (the “Maturity Date Redemption
Price™}, The Company shall pay the Maturity Date Redemption Price on the Marturity
Date by wire mansfer of immediately available funds to an account designated in writing
by such Holder. 1f the Company fails to redeem all of the Preferred Shares outstanding
on the Maturity Date by payment of the Marurity Date Redemption Price for each such
Preferred Share, then'in addition to any remedy such Holder may have undér any
Transaction Document, (I) the applicable Maturity Date Redemption Price payable in
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respect of such unredesmed Preferred Shares shall bear interest at the rate of 1.5% per
manth, prarated for partial months, until paid in full, and {I() any Holder shall have the
option to require the Company to convert any or afl of such Holder's Preferred Shares
and for which the Maturity Date Redemption Price (together with any interest thereon)
has not been paid into (on a per Preferred Share basis) shares of Common Stock equal to
the number which results from dividing the Maturity Date Redemption Price (together
with any jnterest thereon) by the Default Conversion Price. If the Company has failed o
pay the Maturity Date Redemption Price in 4 timely manner as described above, then the
Maturity Date shall be avtomaticatly extended for any Preferred Shares until the date the
Halders receive such shares of Common Stock or Maturity Date Redemption Price and
shall be further extended for any Preferred Shares for as long as (A) the conversion of
such Preferred Shares would vielate the provisions of Section 5, (B} & Triggering Event
or an event that with the passege of time or giving of notice would constitute a Triggering
Event shall have occurred and be continving or (C) the Equity Conditions have not been
satisfied (or waived by the applicable Holder).

{ix} Book-Entry. Notwithstanding anything to the contrary set forth herein,
upon conversion of Preferred Shares in accordance with the terms hereof, any Holder
thereof shall not be required 1o physically surrender the certificate representing the
Preferrad Shares to the Company unless {(A) the full or remaining nurnber of Preferred
Shares represented by the certificate are being converted or (B} such Holder has provided
the Company with prior written notice (which notice may be included in a Conversion
Notice) requesting reissuance of Preferred Shares upon physical surrender of any
Preferred Shares. The Holders and the Company shall maintain records showing the
number of Prefested Shares so converled and the dares of such conversions or shall use
such other method, reasonably satisfactory to the Holdzrs and the Company, so as not to
require physical surrender of the certificate representing the Preferred Shares upon each
such conversion. In the event of any dispute or discrepancy, such records of the
Company establishing the number of Preferred Shares to which the record helder is
entitted shall be controliing end determinative in the absence of manifest erzor,
Notwithstanding the foregoing, if Preferred Shares represented by a certificate are
converted as pforesaid, a Holder may not transfer the cemificate representing the
Preferred Shares unless such Holder first physically surrenders the certificale
representing the Preferred Shares to the Company, whereupon the Company will
forthwith issue and deliver upon the order of such Holder a new certificate of like tenor,
registercd as such Holder may request, representing in the aggregate the remaining
number of Preferred Shares represented by such certificate. A Holder and any assignee,
by acceprance of a certificate, acknowledge and agree that, by reason of the provisions of
this paragraph, fallowing cooversion of any Preferred Shares, the number of Preferred
Shares represented by such certificate may be less than the number of Preferved Shares
stated on the face thereof. Each certificate for Preferred Shares shall bear the following
legend:

ANY TRANSFEREE OF THIS CERTIFICATE
SHOULD CAREFULLY REVIEW THE TERMS
OF THE COMPANY'S CERTIFICATE OF
DESIGNATIONS RELATING TO THE
PREFERRED SHARES REPRESENTED BY
THIS CERTIFICATE, INCLUDING SECTION
Ad)ix) THEREOF. THE NUMBER OF
PREFERRED SHARES REPRESENTED BY
THIS CERTIFICATE MAY BE LESS THAN
THE NUMBER OF PREFERRED SHARES
STATED ON THE FACE HEREOF PURSUANT
TO SECTION 2(d)(ix) OF THE CERTIFICATE
OF DESIGNATIONS RELATING TO THE
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PREFERRED SHARES REPRESENTED BY
THIS CERTIFICATE.

() Taxes. The Company shall pay any and ail documentary, stamp, transfer (bot
only in respect of the registered holder thereaf) and other similar taxes that may be payable with
respect to the issuance and dalivery of Common Stock upon the conversion of Preferred Shares.

Adivstments to Copversion Price. The Conversion Price will be subject to

adjustment from time (o time as provided in this Section 2(f).

) Adjustment of Conversion Price ppon [ssuapnce of Common Siock. If

and whenever on or afler the Subscription Date, the Company issues or sells, or in
accordance with this Section 2(f) is deemed to have issued or sold, any shares of
Common Stock (including the issuance or sale of shares of Common Stock owned or held
by or for the account of the Company bui excluding Excluded Securities) for a
consideration per share (the “New Securities Issuance Price™) less than a price (the
“Applicable Price™) equal to the Conversion Price in effect immediatety prior to such
time (2 “Ditutive Issusnce™), then immediately after such issue or sale. the Conversion
Frice then in effect shall be reduced to an amount equel to the product of (x) the
Conversion Price in effect immediately prior to such Dilutive Issuance and (y) the
quotient of (1) the sum of (1) the product of the Applicable Price and the number of
shares of Common Stock Deemed Outstanding immediately prior to such Dilutive
Issuance and (1) the consideration, if any, received by the Company upon such Dilutive
Issuance, divided by (2) the product of (I) the Applicable Price muliiplied by (II) the
number of shares of Common Stock Deemed Outstanding immediately after such
Dilutive Issuance. For purposes of determining the adjusted Conversion Price under this
Section 2(f)(i), the following shall be applicable:

(A) Issugnce of Optiong. If the Company in any manner grants or
sclls any Options and the lowest price per share for which one share of Common
Stock is issuable upon the exercise of any such Option or upon conversion,
exchange or exercise of any Converlible Securitics issuable upon exercise of
such Option is less than the Applicable Price, then such share of Common Stock
shali be deemed to be cuwstanding and to have been issued and sold by the
Company at the time of the granting or sale of such Option for such price par
share, For purposes of this Section 2({XI){A). the “lowest price per share for
which one share of Commen Stack is issuable upon the exercise of any such
Option or upon conversion, exchange or exercise of any Convertible Securities
issuabte upon exercise of such Option™ shail be egual to the sum of the Jowest
amounts of consideration (if any) received or receivable by the Company with
respect to any one share of Common Stock upon granting ot sale of the Option,
upon excrcise of the Option and upon conversion, exchange or exercise of any
Convertible Security issuable uporn exercise of such Option. No further
adjustment of the Conversion Price shall be made upon the actual igsuance of
such Common Stock or of such Convertible Securities upon the exercise of such
Options or upon the actual issuance of such Common Stock upon ¢onversion,
exchange or exercise of such Convertible Securities.

(8} Issuange of Convertible Securifes. Ef the Company in any
manner issues or sells any Convertible Securities and the lowest price per share
for which one sharc of Common Stock is issuable upon such conversion,
exchange or exercise thereof is less rhan the Applicable Price, then such
Common Stock shall be deemed to be outstanding and to have been issued and
sold by the Company at the time of the issuance of sale of such Convertible
Securities for such price per share. For the purposes of this Section 2(9(i)(B),
the “lowest price per share for which one share of Common Stock is issuable
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upan such conversion, exchange or exercise” shall be equal to the sum of the
lowest amounts of consideration (if any) received or receivable by the Company
with respect to any pne share of Commeoen Stock upon the issuance or sale of the
Convertible Security and upon the conversion, exchange or exercise of such
Convertible Security. No further adjustment of the Conversion Price shall be
made upon the actual issuance of such Common Stock upon conversion,
exchange or exercise of such Convertible Securities, and if any such issue or
sale of such Convertible Sccuritics is made upon exercise of any Options for
which adjustment of the Conversion Price had been or are to be made pursuant
to other provisions of this Section 2(f)(i), no further adjustment of the
Conversion Price shall be made by reason of such issue or sale.

) Change_in_Option Price or Rate of Conversion. If the
purchase or exercise price provided for in eny Options, the additional
consideration, if any, payable upon the issue, conversion, exchange or exercise
of any Convertible Securities, or the rate at which any Convertible Securities are
convertible into or exchangeable or exercisable for Common Stock changes at
any time, the Conversion Price in effect at the time of such change shall be
adjusted to the Conversion Price which would have been in effect at such time
had such Options or Convertible Securities provided for such changed purchase
price, additional corsideration or changed conversion rate, as the case may be, at
the time initially granted, issued or sold. For purposes of this Section 2(0{i)}(C),
if the terms of any Option or Convertible Security that was oulstanding as of the
date of issuance of the Preferred Shares are changed in the manser deseribed in
the immediately preceding sentence, then such Option or Convertible Security
and the Common Stock deemed issuable upon exercise, conversion or exchange
thereof shall be deemed to have been issued as of the datc of such change. No
adjustment shall be made if such adjustment would result in an increase of the
Conversion Price then in effect.

(I Calculation of Copsideration Recejved. In case any Option is -
issued in connection with the issue or sale of other securities of the Company,
together comprising one integrated transaction in which no specific
consideration is allocated to such Options by the parties thereto, the Options will
be deemed (o have been issued for a consideration of $0.01. 1f any Common
Stock, Options or Convertible Securities are issued or sold or deemed to have
been issued or sold for cash, the consideration received therefor will be deemed
to be the gross amount received by the Company therefor. 1If any Common
Stock, Options or Convertible Securities are issued or sold for a consideration
other than cash, the amount of the consideration other than cash received by the
Company will be the fair value of such consideration, except where such
consideration consists of marketable securities, in which case the amount of
consideration received by the Company will be the arithmetic average of the
Closing Sale Prices of such securities during the ten (10) consecutive Trading
Days ending on the date of receipt of such securities. The fair value of any
consideration other than cash or securities will be determined jointly by the
Company and the Required Holders. If such parties are unable to reach
ogreement within ten (10) days after the occurrence of an event requiring
valuation (the “Valuation Event'), the fair value of such consideration will be 1
determined within five (5) Business Days after the tenth (10™) day following the
Valuation Event by an independent, reputable appraiser selected by the
Company and the Required Holders. The determination of such appraiser shall
be deemed binding upon all parties absent manifest error and the fees and
expenses of such appraiser shall be borne by the Campany.
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(E) Record Date. 1f the Company takes a record of the holders of
Common Stock for the purpose of entitling them (I} to receive a dividend or
other distribution paysble in Common Stock, Options or Convertible Securities
or (I} to subscribe for or purchase Coramon Stock, Options or Convertible
Securities, then such record date will be deemed to be the date of the issue or
sale of the Common Stock deemed tc have been issued or sold upon the
declaration of such dividend or the making of such other distribution or the date
of the granting of such right of subscription or purchase, as the case may be,

{ii) diustment of Conversion Price w ubdivision or Co
Common Stack. If the Company at any time after the Subscription Date subdivides (by

any share split, share dividend, recapitalization or otherwise} its outstanding Common
Stock inte a greater number of shares, the Conversion Price in effect immediately prior 10
such subdivision will be proportionately reduced. [f the Company at any time combines
(by combination, reverse share split or otherwise) its outstanding Common Stock into a
smaller number of shares and the Canversion Price in effect immediately prior to such
combination will be proportionately increased.

(iii) Other Events, [ any event occurs of the type contemplated by the
provisions of this Section 2(f) bur not cxpressly provided for by such provisions
(including, without limitation, the granting of share appreciation rights, phantomn share
rights or other rights with equity features), then the Company's Board of Directors will
make an appropriate adjustmen! in the Conversion Price &0 as to protect the rights of the
Holders; provided that no such adjustment will increase the Conversion Price as
otherwise determined pursoant to this Section 2(f).

(iv) Notices.

{A) Within three (3) Business days of sny adjustment of the
Conversion Price pursuant 1o this Section 2(f), the Company will give written
notice thereof to each Holder, setting forth in reasonable detail, and certifying,
the calculation of such adjustment. In the case of a dispute as to the
detenmination of such adjustment, then such dispuie shall be resolved in
accordance with the procedures set forth in Section 2(d){iii).

(B) The Company will give written notice to each Holder at least
ten (10} Business Days prior to the date on which the Company closes its books
or takes 2 record (I) with respect to any dividend or distribution upon the
Commaon Stock, (T} with respect to any pro rata subscription offer to holders of
Commaon Stoek or (I3I) for determining rights to vote with respect to any
Fundamental Transaction or Liquidation Event, provided that such information
shall be made kmown to the public prior to or in conjunction with such notice
being provided to such Holder.

The Company will also give written notice to each Holder ai least ten {10) Business Days prior to the date
an which any Fundamental Tramsaction or Liquidation Event will take place, provided that such
information shall be made known to the public prior ta or in conjunction with such notice being provided to
such Holder.

(3) edemption at

(@) Iriggering Event. A “Triggering Event” shall be deemed 1o have occuwred at
such time as any of the following events:

(i) the Leverage Ratio exceeds the ratios specified in Section 13;
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() the failure of the applicable Registration Statement to be declared
effective by the SEC on or prior to the date that is sixty (60) days after the applicable
Effectiveness Deadline (as defined in the Registration Rights Agreement);

|
| (iii) while the Registration Statement is required ro be maintained effective
‘ pursuan! to the terms of the Regisiration Rights Agreement, the cffectiveness of the
Registration Statement lapses for any reason {including, without limitation, the issuance
of a stop order) or is unavailable to the Holder for sale of al! of the Repistable Sacurities
! in accordance with the terms of the Registration Rights Agreement, and such lapse or
| unavailability conrinues for a period of five {5} consecutive Trading Days or for more
‘ than an aggregate of ten (10) days in any 365-day period (excluding days during an
| Allowable Grace Period (as defined in the Registrarion Rights Agreement));

{iv) the suspension from teding or failure of the Common Stock to be listed
on an Eligible Market for a period of five (5) conseculive Trading Days or for more than
an aggregote of ten (10) Trading Days in any 365-day period;

) the Company's (A) failure to cure a Conversion Failure by delivery of
1he required number of shares of Common Stock within ten (10) Trading Days after the
applicable Conversion Date or (B) notice, written or oral, to any Helder, including by
way of public announcement or through any of its agents, at any time, of its intention not
to comply, as required, with 3 request for conversion of any Preferred Shares into
Common Stock that is tendered in accordance with the provisigns of this Certificate of
Designations;

{vi) at any time following the tenth (10") cansecutive Business Day that a
Holder’'s Authorized Share Allocation is less than the number of shares of Common
Stock that such Holder would be entitled to receive upon a conversion of the full
Conversion Amount of the Preferred Shares {without regard to any limitations on
conversion set forth in Section 5 or otherwise):

{vii) the Company's failure to pay to the Hoider any amounts when and as
duc pursuant to this Certificate of Designadons or any other Transaction Document (as
defined in the Securities Purchase Agreement);

(viii)  the entry by a court having jurisdiction in the pramises of (i} a decree or
| order for relief in respect of the Company or any Subsidiary of a voluntary case or
! proceeding under any applicable Federal or State bankrupicy, insolvency, reorganization
‘ or other similar law or (ii) a decree or order adjudging the Company or any Subsidiary as
| bankrupt or insolvent, or approving es properly filed 2 pelition secking reorganization,
‘ arrangement, adjustment or composition of or in respect of the Company or any

Subsidiary under any applicable Federal or State law or (iii) appointing a custodian,
receiver, liquidator, assignee, trusiee, sequestrator or other similar official of the
Company or any Subsidiary or of any substantial part of its property, or ordering the
winding up or liguidation of its affairs, and the continuance of any such decree or order
for relief or any such other decree or order unstayed and in effect for a period of 60
consecutive days;

(ix) the commencement by the Company or any Subsidiary of a voluntary
case of proceeding undér any applicable Federal or State bankruptey, insolvency,
reorganization or other similar law or of any other case or proceeding to be adjudicated a
bankrupt or insobvent, or the conseat by it to the entry of a decree or arder for relief in
respeet of the Company or any Subsidiary in an inveluntary case or proceeding under any
applicable Federal or State bankruptcy, insolvency, reorganization or other similar law or
to the commencement of any bankuptey or insolvency case or proceeding against it, or
the filing by it of a petition or answer or consent seeking reorganization or relief under
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any applicable Federal or State law, or the consent by it to the filing of such petition or to
the appointment of or taking possession by a custodian, receiver, liquidator, assignee,
trustee, sequestrator or other similar official of the Company or any Subsidiary or of any
substantial part of its property, or the making by it of an assignment for the benefit of
creditors, or the admission by it in writing of its inability 10 pay its debts generally as they
become due, or the taking of corporate action by the Company or any Subsidiary in
furtherance of any such action;

{x) any event of default occurs with respect to any Indebtedness, including
bomrowings under any of the CapitalSource Credit Agreements and any applicable grace
periods in such Indebredness with respect to such event of default shall have expired;
provided, however, that with respect to any event of defauit under a CapitaiSource Credit
Agreement that is not a payment defaulr, only afier acceleration of such loan pursuant to
such CapitalSource Credit Agreement; or

(xf) the Company breaches any representation, warranty, covenant or other
term or condition herein or in any Transaction Document (as defined in the Securities
Purchase Agreement} and such breach constitutes, individually ar in the aggregate, a
Material Adverse Effect (as defiped in the Sccuritics Purchase Agreement); provided,
however, that in the case of a breach of a covenant or other term or condition herein or in
any Transaction Document which is curabte, anly if such hreach remains uncured for 2
ptriod of at least ten (10) consecutive Business Days after receipt of notice from any
Holder of such breach.

(b) i i n Triggering Event or Put Daje.

)] in addilion to 2all other rights of the Holders contained herein, afier a
Triggering Event, the Required Holders shail have the right to require the Company to
redeem all or a portion of the Prefarred Shares (a "Triggering Event Redemption™) at &
price per Preferred Share equal to the greater of 115% of (x) the Conversion Amount and
{y) the product of (A) the Conversion Rate in £ffect at such time as such Holder delivers
a Notice of Redemption at Option of Holder (as defined below) and (B) the Closing Sale
Price of the Common Stock on the Trading Day immediately preceding such Triggering
Event (the “Triggering Redemption Price”).

(ii) In addition to ol other rights of the Holders contained herein, at any
dme on May 11, 2009 (the “Put Date™), each Holder shall have the right, at such
Halder’s option, to require the Company to redeem (a “Put Redemption™) all or a
portion of such Holder's Preferred Shares at a price per Preferred Share equal to the
outstanding Conversion Amount for such Preferred Shares (thc “Put Redemption
Price”, and together with the Triggering Redemption Price, the “Redemption Price™)

(c) echanjcs i i I.

(i) Within two (2} Dusiness Days after the occurrence of a qualifying
Triggering Event, the Company shell deliver written notice thereof vin facsimile and
overnight courier (“Notlce of Triggering Event™) to each Holder.

(ii) At any time after (i) the eatlier of a Holder's receipt of a Notice of
Triggering Event and such Holder becoming aware of a Friggering Event or (if) the Put
Date, any Holder of Preferred Shares then outstanding may require the Company to
redeem up to alt of such Halder's Preferred Shares by delivering writien notice thereof
via facsimile and overnight courier (“Notice of Redemption at Option of Holder™) to
the Company, which Notice of Redesption at Option of Holder shail indicate the number
of Preferred Shares that such Holder is electing to redeem. In the event of 2 partial
redemption of Preferred Shares pursuant hereto, the Conversion Amount shall be
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deducted from the Instalimeni Amounts relating to the applicable installment Dates as set
forth in the Notice of Redemption at Option of Holder.

{d) ayment of Redemption Prige. Upon the Company's receipt of a Notice(s) of
Redemption at Option of Buyer from any Holder, the Company shall within one (1) Business Day
of such teceipt notify each Holder by facsimile of the Company’s receipt af such notice(s). The
Company shall deliver on the {ifth (5™ Business Day afier the Company's receipt of the first
Notice of Redempiion at Option of Holder the applicable Redemption Price to all Holders that
deliver a Notice of Redempticn at Option of Holder prior to the fifih (5*) Busincss Day after the :
Company’s receipt of the I‘lrst Notice of Redemption at Option of Holder; provided that, if
required by Section 2(d)(ix), a Holder's Preferred Share Certificates shall have been delivered ro
the Transfer Agent, To the exeznt redemptions tequired by this Section 3 are deemed or
determined by a court of compelent jurisdiction to be prepayments of the Preferred Shares by the
Company, such redemptions shall be deemed to be voluntary prepayments. If the Company is
unable to redesm all of the Preferred Shares submitted for redemption, the Company shall (i)
redeemn a pro rata amount from each Holder based on the number of Preferred Shares submirted
for redemption by such Holder relative 10 the total number of Preferred Shares submitted for
redemption by all Holders and (ii} in addition to any remedy such Holder may have under this
Certificate of Designation and the Securities Purchase Agreement, pay to cach Haolder interest nt
the rate of 1.5% per month (prorated for partial months) in respect of each unredeemed Preferred
Share unfil paid in full. The Holders and Company agree that in the event of the Company's
redemption of any Preferred Shares under this Section 3, the Holders' damages would be uncertain
end difficult to estimate because of the parties’ inability to predict future interest rates and the
uncertainty of the availability of a suitable substitute investment opportunity for the Holders.
Accordingly, any redemption premium due under this Section 3 is intended by the parties to be,
and shall be deemed, a reasonable estimate of the Holders® actual loss of its investmem
oppartunity and not as a penalfy.

{e) Void Redemption. In the event that the Company doces not pay the Redemption
Price within the time period set farth in Section 3(d), at any time thereafier and until the Company
pays such unpaid epplicable Redemption Price in full, a Holder shall have the option to, in lieu of
redemption. requite the Company to promptly return to such Holder any or all of the Preferred
Shares that were submitted for redemption by such Holder under this Section 3 and for which the
applicable Redempiion Price (together with any interest thereon) has not been paid, by sending
written notice thereof to the Company via facsimile (the “Void Optional Redemption Notice™).
Upon the Company's receipt of such Void Optional Redemption Matice, (i) the Notice of
Redemption at Option of Holder shall be null and void with respect to those Preferred Shares
subject to the Void Optional Redemption Notice, (ii) the Company shall immediately retwmn any
Preferred Shares subject to the Void Optional Redemption Notice, and (iii) the Conversion Price
of such returned Preferred Shares shalt be adjusted to the lesser of (A) the Conversion Price as in
effect on the date on which the Void Optional Redemption Natice is delivered to the Company
and (B) the loweat Weighted Average Price of the Common Stock during the period beginning on
the date on which the Notice of Redemption at Option of Holder is delivered 1o the Company and
ending on the date on which the Void Optional Redemption Notice is delivered to the Company.

{f) Disputes: Miscellaneous. In the event of a dispute as to the determination of the
arithmetic calculation of the Redemption Price, such dispute shall be resolved pursuant to Section
2(d)(iii) above with the term “Redemption Price” being substituted for the term “Conversion
Rate”. A Holder’s delivery of a Void Optional Redemption Notice and exercise of its rights
following such notice shall not effect the Company's obligations to make any payments which
have accrued prior 1o the date of such notice. In the event of a redemption pursuant 1o this Seetion
3 of less than ali of the Preferred Shares represented by a particular Preferred Share Cerntificate, the
Company shall promptly cause to be issued and delivered to the Holder of such Preferred Shares a

Preferred Share Certificate representing the remaining Preferred Shares which have not been k
redeemed, if necessary.
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(4) ther Ri 0 Ide

(a) Assumption. The Company shall not enter into or be party to a Fundamental
Transaction unless (f) the Successor Entity assumes in writing (with the purchase of at least a
majority of the outstanding shares of the Company’s Common Stock automatically constituting an
assumption in writing) all of the obligations of the Company under this Certificate of Designations
and the other Transsction Documents in accordance with the provisions of this Section 4(a)
pursuant 1o written agresments in form and substance satisfactory to the Required Holders and
approved by the Required Holders prior to such Fundamental Transaction, including agrecments
to deliver to each holder of Preferred Shares in exchange for such Preferred Shares a security of
the Successor Entity evidenced by a written instrument substantially similar in form and substance
to this Certificate of Designations. including, without limitation, having a stated value and
dividend rate equal to the stated value and dividend rate of the Preferred Sharcs held by such
holder and having similar ranking to the Preferred Shares, and satisfactory to the Required Holders
and (ii) the Successor Entity (including its Parent Entity) is a publicly traded corparation whose
common shares are quoted on or listed for trading on an Eligible Market, Upon the eccurrence of
any Fundamental Transactien, the Successor Entity shall succeed to, and be substituted for (so that
from and after the dale of such Fundamenwl Transzction, the provisions of this Certificate of
Designations referring to the “Company™ shall refer instead to the Successor Entity), and may
exercise every right and power of the Company and shall assume all of the obligations of the
Company under this Certificate of Designations with the same effect as if such Successor Entity
had been named as the Company herein, Upon consummation of the Fundamenral Transaction,
the Successor Entity shall deliver to the Holder confirmation that there shall be issued upon
conversion or redemption of the Preferred Shares a1 any time afier the consummation of the
Fundamental Transaction, in lieu of the Common Stock (or other securities, cash, assets ar ather
property) purchasable upon the conversion or redemption of the Preferred Shares prior to such
Fundamental Transaction, such publicly traded common shares (or their equivalent) of the
Successor Entity, as adjusted in accordance with the provisions of this Centificate of Designations.
The pravisions of this Section shall apply similadly and equally to successive Fundamental
Transactions and shall be applied without regard to any limitations on the conversion or
redemption of the Preferred Shares. Notwithstanding the foregoing, this Section 4(a) shall not
apply to the Preferred Shares of a Holder upon the Company's delivery of a Notice of Mandatory
Redemption to such Holder in connection with a Cash Change of Centrol BEvent {as defined
below).

{b) Purchase Rights. [fat any time the Company grants, issues or sells any Options,
Convertible Sccuritics or rights 1o purchase shares, warrants, securities or other property pro vata
to the record holders of any class of Common Stock (the “Purchase Rights”), then the Holders
will be entitled to acquire, upen the terms applicable to such Purchase Rights, the agpregate
Purchase Rights which such Holder could have acquired if such Holtder had held the number of
shares of Common Stock acquirable upon complete conversion of the Preferred Shares (without
taking into account any limitations or restriciions on the convertibility of the Preferred Shares)
immediately before the date on which a record is taken for the grant, issuance or sale of such
Purchase Rights, or, if no such record is taken, the date as of which the record helders of Common
Stock are to be determined for the grant, issue or sale of such Purchase Rights.

{c) Limitations ox Senior Management Securities. The Company shall not permit
any of its Senior Managemen to scll or transfer, directly or indirectly, any Common Stock,
Option, Convertible Security or any other instrument convertible into or exercisable or
exchangeable for Common Stock, or to convert or exercise any such convertible or exercisable "
instrument (except as may be issued pursuant to the terms of an Approved Share Plan) beneficially
owned by such Person, untess (i) the Required Holders shall have executed 2 written consent to
such sale, transfer ar exercise or {if} the Weighted Average Price of the Commen Stock shall have
equaled or exceeded 175% of the initial Conversion Price (subject to appropriate adjustments for
stock splits, stack dividends, stock combinations and other similar transactions after the
Subscription Date) for each of the sixty (60) consecutive Trading Days’ (the “Limitation
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Measuring Period™) prior to the date of such sale, transfer or exercise (the “Senlor Management
Limitation™). Notwithstanding the foregoing, the Senior Management Limitation shall not apply
to such sale, uwansfer or exercise if gither (x) the Market Capitalization of the Company exceeds
$£200 million on the date of such sale, transfer ar exercise or (ii) the average daily trading volume
as reported by Bloomberg of the Company's Commen Stock on the Principal Market during the
Limitation Measuring Period exceeds 50,000 shares. Notwithsianding anything stated herein to
the contrary, the Securities may be pledged by Senior Management in connection with a bona fide
margin account or other loan or financing amangement secured by the Securities and such pledge
of Securities (or resulting foreclosure on such Securities by snch lender) shall not be deemed to be
a transfer, sale or assignment of the Securities hereunder, and Senior Management shall not be
required to provide the Holder with any notice thereof or otherwise make any delivery to the
Holder pursuant ta this Agreement or any other Transaetion Document.

(d) Maintgnance of Ability 1o Convert into_Majority Vote. At any time that the
Exchange Act Registration is not in effect, the Company shall not, without the prior written
consent of the Required Holders, grant, issue or sell any shares of Commeon Stock, Options,
Convertible Securities, warrants or rights 10 purchase such securities to the extent such grant,
issuance or sale weuld result either immediately following such transaction or at any time
thereafter in the Holders of the Preferred Shares not holding Preferred Shares convertible into at
least fifty one percent (51%) of the Comwmon Stock Deemed Outstanding.

{e) Board Observer Rights. The Required Holders shalt be entitled to designate an
observer who may be present at all meetings of the Board of Directors of the Company, which
designated representative shsl) receive copies of all notice, minutes. consents and other materials
that the Company provides to s directors at the same time as such malerials are provided to the
directors, including telephonic board meetings; provided, however , such designated representative
may be excluded from any meeting or portion thercof if the Company believes, upon advice of
counsel, that such exclusion is necessary to preserve attorney-client privilege. By exercising such
right of appointment, the Required Holders thereby agrees that any proprictary information
obtained by them and/or their designated ropresentative in connection with such observer's
attendance at board meetings shall be held in confidence and will not be disclosed to any party
except to the extent otherwise required by law.

n Reponts.

(i) The Company shall, as soun es practicable, and in any event no later
than the twentieth (20th) calendar day (or if such day is not a Business Day, on such
itnmediately succeeding Business Day) afier the end of each calendar manth, fumnish to
each of the Holders of Preferred Shares unsudited financial statements of the Company
and its subsidiaries (if any) on a consolidated basis, including balance sheets, income
statements and statements of cash flow, for the calendar month ended.

{ii) The Company shall, as soon as practicable, and in any event no later
than the thirtieth (30th) calendar day {or if such day is not a Business Day, on such
immediately succeeding Business Day) after the end of each fiscal quarter, furnish to
each of the Holders of Preferred Shares unaudited financial statements of the Company
and its subsidiaries (if any) on a consolidated basis, including balance sheets, income
statements and stalements of cash flow, for the fiscal quarnter ended; provided, however,
that no later than the twentieth {20th) calendar day {or if such day is not a Business Day,
on such immediately succeeding Business Day) after the end of such fiscal quarter, the
Company shall deliver to such Holders drafts of such quarterly reports.

(ii_i) The Company shall, as soon as practicable, and in any event no later
Ehan the ninetieth (90th} calendar day (or if such day is not a Busincss Day, on such
immediately succeeding Business Day) after the end of each fiscal year, furnish to ach
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of the Holders of Preferred Shares the amnual audit report of the Company and its
subsidiaries (if any) on & consolidated basis.

(iv) The Company shall, as soon as practicable, and in any event within five
(5) business days of the occusrence thereof, fumish to each of the Holders of the
Preferred Shares notice regarding the occurrence of any event that has a Material
Adverse Effect (as defined in the Securities Purchase Agreement) on the Company and
its subsidiaries, taken as a whole,

{2} Tag-Alons Right.

H Tag-Along Buyer. If any one or more of the Holders of Preferred
Shares andfor their respective Affiliates (as defined in rule 12b-2 of the Exchange Act) (the “Sellers”)
propose to sell any Preferred Shares owned by such participating Sellers (such shares 1o be sold, the
“Sellers’ Shares™) in one fransaction or a series of related transactions at a price greater than or equal to the
Conversion Ameunt of such Preferred Shares (a “Covered Transzction™), then the Sellers-participating in
such seie shall first give written notice (the “Tag-Along Notice™) to each Holder of Preferred Shares,
stating that the Sellers desire to make such sale, referring lo this Section, specifying the number of
Preferred Shares proposed to be sold and specifying the per share price (the “Tag-Along Price™), and the
material terms pursuant to which such sale is proposed to be made (together with the Tag-Along Price, the
*Tag-Along Terms”). The provisions of this Section shall not apply to the extent the Exchange Act I
Registration is in effect.

(ii) Exercise of Tag-Aleng Option.

(A). Option. Upon receipt of the Tag-Along Notice, each Holder
of Preferred Shares {other than the participating Sellers) shall have the right, but not the obligadon, for
thirty (30) days following receipt of the Tag-Along Notice to participate in the Covered Transaction with
respect to a number of Preferred Shares (the “Tag-Along Shares™) held by it equal to the product of (1)
the quotient of (A} the aggrepate number of Preferred Shares to be sold by the participating Sellers in the
Covered Transaction divided by (B) the aggrepate number of Preferred Shares then owmed by the
participating Se¢llers and {2) the number of Preferred Shares then owned by such Holders, for the same Tag-
Along Price and otherwise on the same Tag-Along Terms.

t i ion. If the Tag-Along Notice shall be
duly given and if o Holder shall not exercise its right 1o sall Preferred Shares in the Coverad Transaction,
then the Sellers shall have the right for a period of ninety (90) days following the thirtieth {30th)day afier
the date of the Tag-Along Notice, to sell the Sellers' Shares (or any portion of the Sallers® Shares that the
proposed purchaser desires to purchase) together with any Tag-Along Shares to be sold under this Section,
to the proposed Transferee, as long as all of the Sellers® Shares to be sold are sold at a price not more than
the Tag-Along Price and on terms not more favorable, in the aggregate, to the Sellers than the Tag-Along
Terms. ’

<) Sale Agreement. Each Holder electing to sell Tag-Along
Shares (a “Tag Along Seller™ agrees to cooperate in consummating such a sale, including, without
limitation, becoming a party to the sales agreermnent and all other appropriate related agreements,
certificates, instruments and other documents, delivering at the consummstion of such sale, stock
certificates and other instruments for such Preferred Shares duly endorsed for Transfer, free and clear of all
liens and encumbrances, voting for or consenting in favor of such transaction (lo the extent a voie or
consent is required), and taking any other necessary or appropriate action in furtherance thereof; provided,
however, that in connection with such sale, a Tag-Along Seller shall (i) not be required hereby to make any
representations and warranties with respect to the Company or the Company’s business or with respect to
any other seller (but may be required to do so with respect to such Tag Along Seller and its ownership of
Tag Along Shares}, (ii) be severally specifically, not jointly and severally, responsible for its proportionate
share af (A) the oxpenses of sale incurred by the sellers in connection with such sale, and (B) any
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indemnification obligations relating (o the representations and warranties made by the Company and/or a
Seller which relate to the Company and its operations (iif) in the case of clause (ii), without the written
consent of a Tag-Along Seller, not be responsible for obligations and liabilides in excess of the net
proceeds veceived by such Tag-Along Seller in such sale, (iv) shall not be responsible for the fraud of any
other seller or for any indenmification obligations and liabilities for any breaches of represcntations and
warranties made by any other seller and (v) not be required to enter into any restrictive covenants {i.e. non- 3
compete, non-solicitation, etc.).

(D) Ng Ligbility. Notwithstanding any other provision contained
in this Section, there shall be no liability on the part of the Company ot the Sellers in the event that a
Covered Transaction pursuant 1o this Section is not consummated for any reason whatsoever, The decision
whether to effect a Covered Transaction pursuant to this Section shall be in the sole and absolute discretion
of the Sellers.

() Disg-Along Rights,

n Exercise. If one or more Holders of Preferred Shares propose to make
a bona fide sale of Preferred Shares owned by them constituting an aggregate of more than fifty percent
(50%) of the then-outatanding Preferred Shares of the Company (such Holders are sometimes refemred fo as
the “Majority Sellers™ to any proposed Transferee (the “Drag Purchaser™) at a price greater than or
¢qual to the Conversion Amount of such Preferred Shares, then the Majority Sellers shall have the right (a
“Drag-Along Right™), exercisabte upon not less than 30 days’ prior written notice (“Drag Notice™) to the
Holders of Preferred Shares other thar the Majority Sharcholders (the “Other Shareholders™), 1o require
cach of the Other Shareholders 1o sell, and each Qther Shareholder shall thereupon be required ro sell, to
the proposed Transferee a number of Preferred Shares (the “Drag-Along Shares™) held by it determined by
mwitiplying (1) a fraction the numerator of which shall be the aggregate number of Preferred Shares to be
sold by the Majority Sellers and the denominator of which shall be the aggregate number of Preferred
Shares then owned by the Majority Sellers and {2) the number of Preferred Shares then owned by such
Other Shareholder, to the proposed Transferee on the same terms and conditions and at the same price per
share (the "Drag-Aleng Price”) as the Majority Sellers exercising the Drag-Along Right. Notwithstanding
anything herein to the contrary, the Other Shareholders may, with the consent of the Drag Purchaser, in lien
of its receipt of the Drag-Along Price, receive {w} cash, (x) indebtedness, (y) the securities being acquired
by the Drag Purchaser in such trensaction or {2) any combination of the foregoing (collectively, the
“Alternate Drag-Along Price™), provided thal the fair market value of such Alternate Drag-Along Price
shell not exceed the Drag-Along Price, as determined by the Majority Sellers, in their reasonable discretion.

(i) Sale Agreement. Each Holder of Preferred Shares required to sell
Preferred Shares under this Section (2 “Diag-Along Sclier™), agrees to coaperate in consummating such a
sele, including, without limitation, becoming a party 1o the sales agreement and all other appropriaie related
agreements, certificates, instruments and other documents, delivering at the consummation of such sale,
stock certificates and other instrurnents for such shares of Common Stock duly endorsed for Transfer, free
ond clear of ail liens and encumbrances, voting or consenting in favor of such wansaction (ii} to the extent a
vote or consent is required), taking any other necessary or appropriate action in furtherance thereof;
provided, however, that in connection with such sale, a Drag-Along Seller shall {i} not be required hereby
to moke any representations and warranties with respect to the Company or the Company's business or
with respect to any other Seller {but may be required to do so with respect to such Drag Along Seller and its
ownership of the Drag-Along Shares and other customary matters), (be severally specifically, not jointly
and severally, responsible for its proporticnate share of (A) the expenses of sale incurred by the sellers in
connection with such sale, and (B) any indemnification obligations relating to the rapresentations and
warranties made by the Company and/or a Seller which relate to the Company and fts operations, (iii) in the
case of clause (ii), without the wrinen consent of o Drag-Along Seller, not be respansible for obligations
and liabilities in excess of the net proceeds received by such Drag-Along Seller in such sale, (iv) not be
responsible for the fraud of any other seller or for any indemnification obligations and lizbilities for any
breaches of representarions and warranties made by any other seller and (v) not be required to entar into
any restrictive covenants {i.e. non-compete, non-solicitation. ete.).
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(i) No_Liability. Notwithstanding any other provision contained in this
Section, there shall be no Hability on the part of the Company or any of the Majority Sellers in the event
hat the sale pursuant 10 this Section is not consummated for any reason whatwoever, The decision whether
10 effect a Transfer pursnant to this Section shall be in the sole and absolute discretion of the Majority
Sellers.

{5) Limitadon on Beneficial Ownership. At any tme that the Company has in effect the
Exchange Act Registration, the Company shall not sffect and shall have no obligation to effect any
conversion of Preferred Shares, and ne Holder shall have the right to convert any Preferred Shares, to the
extent that after giving effect to such conversion, such conversion shall cause the beneficial owner of such
shares (together with such Person’s affiliates) to have acquired, through conversion of Preferred Shares or
otherwise, beneficial ownership of a number of shares of Common Stock that exceeds 4.99% (“Maximum
Pertentage”) of the number of shares of Commeon Stock outstanding immediately after giving effect to
such conversion. Likewise, at any time that the Company has in effect the Exchange Act Regsistration, the
Company shall not give effect to any voting rights of ihe Preferred Shares, and any Holder shall not have
the right to exercise voting rights with respect to any Prefecred Shares pursuant hereto, to the extent that
giving effect 10 such. voting rights would cause such Holder (logether with its affiliates) 1o be deemed to
beneficially own in excess of the Maximum Percentage of the number of shares of Common Stock
ourstanding immediately after giving effect 10 such exercise of voting rights. For purposes of the foregoing
sentence, the number of shares of Common Stock beneficially owned by a Person and its affiliates shall
inctude the number of shares of Common Stock issvable upon conversion of the Preferred Shares with
respect to which the determination of such sentence is being made, but shall exclude the number of shares
of Carnmon Stock which would be issuabie upon (A) conversion of the remaining, nonconverted Preferred
Shares beneficially owned by such Person or any of its affiliates and (B) exercise or conversion of the
unexercised or unconverted portion of any other sceurities of the Company (including, without limitation,
any warrants) subject to a limitation an conversion or exercise analogous o the limitation contained herein
beneficially owned by such Person or any of its affiliates. Except as set forth in the preceding sentence, for
purposes of this Section 5, beneficial ownership shall be cafculated in accordance with Section 13(d) of the
Exchange Act. For purposes of this Section 5, in determining the number of outstanding shares of

. Common 8tock, a Holder may rely on the number of outstanding shares of Common Stock as reflected in
(1} the Company's most recent Form 8-K, Form 10-Q, Form 10-QSB, Form 10-K or Form 10-KSB as the
case may be. (2) a more recent public announcement by the Company, or (3) any other notice by the
Company or its transfer agent setting forth the number of shares of Common Stock outstanding. Upon the
written request of any Holder, the Company shall promptly, but in na ¢vent later than two (2) Business
Days following the receipt of such notice, confirm orally and in writing to any such Holder the number of
shares of Common Stock then outstanding. In any case, the number of outstanding shares of Common
Stock shall be determined after giving effect to conversions of Preferred Shares by such Holder and its
affiliates since the date as of which such number of outstanding shares of Common Stack was reported. At
any time that the Company has in effect the BExchange Acr Registration, by written notice to the Company,
the Holder may increase or decrense the Maximum Percentage to any other percentage not in excess of
9.99% specified in such notice; provided that (i) any such increase will not be effective until the sixty-first
(61ar) day after such notice is delivered to the Company, and (i) any such increase or decrease will apply
only to the Holder and not to any other Holder,

{6) Autharized Shares.

(a} Reservation. The Company shall have sufficient authorized and unissued shares
of Common Stock for each of the Preferred Shares equal to 120% of the sum of {i) the pumber of
shares of Common Stock necessary to effect the conversion at the Canversion Rate with respect to
the Conversion Amount of each such Preferred Share as of the Initial Isspance Date, and (i) the
number of shares of Common Stock necessary to effect the exercise of all of the Warrants. So
long as any of the Preferred Shares are outstanding, the Company shall take all action necessary to
reserve and keep available out of s authorized and unissued Commnon Steck, solely for the
purpose of effecting the conversion of the Preferred Shares, the number of shares of Common
Stock as shall from time to time be necessary to effect the conversion of all of the Preferred Shares
then outstanding; provided thet et no time shall the number of shares of Common Stock so
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gvailable be less than the number of shares required to be reserved by the previous sentence
{without regard 1o any limitations an conversions) (the “Required Amount™). The initial number
of shares of Common Stock reserved for canversions of the Preferred Shares and each increase in
- the number of shares so reserved shall be allocated pro rata among the Holders based on the
number of Preferred Shares held by each Holder at the time of issuance of the Preferred Shares or
increase in the number of reserved shares, as the case may be (the “Authorized Share
Allocation”). In the event a Holder shall sell or otherwise transfer any of such Holder’s Preferred
Shares, each fransferee shall be sllocated a pro rata portion of the number of reserved shares of
Common Stock reserved for such transferor, Any Common Stock reserved and allocated to any
Person which ceases to hold any Preferred Shares shall be allocated to the remaining Holders of
Preferred Shares, pro raia based on the number of Preferred Shares then held by such Helders.

(b Ipsufficient Authorized Shares. If at any time while any of the Preferred Shares
remzin outstanding the Company does not have a sufficient number of authorized and umissusd
shares of Common Stock 1o satisfy its obligation to have avsilable for issuance upon conversion of
the Preferred Shares at least & number of shares of Common Stock equal to the Required Amount
{an “Aunthorized Share Failurc™), then the Company shall as promptly as practicable 1ake all
action necessary to increase the Company’s authorized Common Stock to an amount sufficient 1o
allow the Company to have available the Required Amount for the Preferred Shares then
outstanding.

()] Voting Rights. Subject to Section 5 and the Maximum Percentage to the extent the
Exchange Act Registration is in effect, each Holder ghall be enritled to the whole number of votes equal to
the number of shares of Commen Stock into whith such holder's Preferred Shares would be conventible on
the record date for the vate or consent of stockhelders, and shall atherwise have vating rights and powers
equal to the voting rights and powers of the Common Stock. Each Holder shall be entitled to receive the
same prior notice of any stockholders' meeting as is provided to the holders of Common Stock in
accordance with the bylaws of the Company, as well as prior notice of all stockholder actions to be taken
by legally available means in lieu of a meeting and shall vote as a class with the holders of Common Stock
on all matters except those matters required by law or by the terms hereof to be aubmitted to a class vote of
the Holders of Preferred Shares. in which case the Holders of Preferred Shares only shall vote as a sepamte
class.

(&) Change of Control Redemption Right. So long as Holders (and their mansferees)
centinue to hold in the aggregote at least 25% of the aggregate number of Preferred Shares purchased on
the Initial Issvance Date (such Holders, the “Eligible Holders™), no sooner than fifieen (15) days nor later
than ten (10) days prior to the consummation of a Change of Control, but not prior ta, the public
announcement of such Change of Control, the Company shall deliver written notice theteof via facsimile
and overnight courier to the Eligible Holders (a “Change of Control Natice”). At any time during the
period (the “Change of Control Perlad") beginning after a Holder's receipt of a Change of Control Notice
and ending on the date that is twenty (20) Trading Days afier the consummation of such Change of Control,
such Eligible Holder may require the Compnny to redeem all or any portion of such Halder’'s Preferred
Shares by delivering written notice thereof (“Change ef Control Redemption Netice™) to the Company,
which Change of Control Redemption Notice shall indicate the Conversion Amount the Holder is electing
10 redeem, Any Preferred Shares subject to redemprion pursuant 10 this Section 8 shall be redeemed by the
Company in cash at a price equal to the greater of (i) the product (x) the sum of the Conversion Amount
being redeemed together with any accrued bur unpaid Dividends pet Preferred Share and (y) the quotient
determined by dividing (A) the Closing Sale Price of the Common Stock immediately following the public
announcement of such proposed Change of Control by (B) the Convetsion Price and (ii} 115% of the sum
of the Conversion Amount being redeemed together with any accrued but unpaid Dividends per Preferred
Share (the “Change of Control Redemption Price”). The Company shall make payment of the Change of
Conwrol Redemption Price concurremly with the consummation of such Change of Control if such a
Change of Control Redemption Notice is received prior to the consummation of such Change of Control
and within five (5) Trading Days after the Comnpany's receipt of such notice otherwise (the “Change of
Control Redemption Date™). To the extent redemptions required by this Section B are deemed ar
determined by a court of competent jurisdiction 1o be prepayments of the Preferred Shares by the Company,
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such redemptions shall be deemed to be voluntary prepayments. Notwithstanding anything o the contary
in this Section 8, until the Change of Control Redemption Price {together with any interest thereon) is paid
in full, the Conversion Amount submitted for redemgption under this Section 8 may be converted, in whole
or in part, by the Holder into shares of Common Stock, or in the event the Conversion Date is after the
consummation of the Change of Contral, shares or equity interests of the Successor Entity substantially
equivalent to the Company’s Commen Stock pursuant to Section 2(¢)(i). The parties hereto agree that in
the event of the Company’s redemption of any portion of the Note under this Section 8, the Holder's
damages would be uncertain and difficult to estimate because of the parties’ imability to predict fature
interest rates and the uncertainty of the availability of a suitable substitute investment oppoertunity for the
Holder. Accordingly, any redemption premium due under this Section 8 is intended by the parties to be,
and shzll be deemed, a reasonable estimare of the Holder's actual loss of its investment opportunity and not
as a penaity. In the event that the Company does not pay the Change of Control Redemption Price on the
Change of Control Redemptian Date, then the Holder shall have the right to void the redemption pursuant
1o Section 3(e) with the term “Change of Control Redemption Price™ being substituted for “Redemption
Price” and “Change of Control Redetnpiion Notice" being substituted for “Notice of Redemption at Option
of Holder”, In the event of a partial redemption of Preferred Shares pursuant hereto, the Conversion
Amount redeemed shall be deducted from the Installment Amounts relating to the applicable Installment
Dates as set forth in the Change of Control Redemption Notice.

o ¥'S RIG F

{a) Maundatery Conversion. If at any time afier the second anniversary of the Initial
Issuance Date (the "Mandatory Conversion Eligibility Date™), {i) the Weighted Average Price
of the Common Stock equals or exceeds 175% of the initial Conversion Price {(subject 1o
appropriate adjustments for stock splits, stock dividends, stock combinations and other similar
transactions after the Subscription Date) for each of any sixty (60) consecutive Trading Days
following the Mandatory Conversion Eligibility Date (the “Muandatory Conversion Measuring
Perlod™) and (ii) the Equity Conditions shall have been satisfied or waived in writing by the
Holder on each day during the period commencing on the Mandatory Conversion Notice Date and
ending on the Mandatory Conversion Date (each, as defined below), the Company shall have the
right to require the Holder to convert up to all of the Conversion Amount then remaining into fully

. paid, validly issued and nonassessable shares of Cormmon Stock in accordance with Section 3(c)
hercof at the Conversion Rate as of the Mandatory Conversion Date (as defined below) {(a
“Mandatory Conversion”™). The Company may exercise its right to require conversion under this
Szction 9(a) on one occasion by delivering within not more than two (2) Trading Days following
the end of such Mandatory Conversion Measuring Period a written notice thereof by facsimile and
ovemnight courier to all, but not less than all, of the holders of Preferred Shares and the Transfer
Agent (the “Mandatory Conversion Notice” and the date sl of the holders received such notice
by facsimile is referred to as the “Mandatory Conversion Notice Date”). The Mandatory
Conversion Notice shall be irevocable. The Mandatory Conversion Norice shall state (i) the
Trading Day selected for the Mandatory Conversion in accordance with Section 9(a), which
Trading Day shall be at least cwenty {20) Business Days but not more than sixty {(60) Business
Days following the Mandatory Conversion Notice Date (the “Mandatory Conversion Date™), (ii)
the aumber of Preferred Shares of such Holder subject to the Mandatory Conversion, (iii) the
aggregate Conversion Amount of the Prefarred Shares subject 1o Mandatory Conversion from all
of the holders of the Preferred Shares pursuant to this Section 9 and (iv) the number of shares of
Common Stock ta be issued 1o such Holder on the Mandatory Conversion Date.

{b) Mandatory_ Rederpption.  In addition to all other rights of the Company
contained herein, (x) at any time on or afier May 11, 2009 (the “Call Date") if the Equity
Conditions shall have been satisfied or waived in writing by the Reguired Holders from and
including the Notice of Mandatory Redemption Date (as defined below) through and including the
Mandatory Redemption Date (as defined below), the Company shall have the right, at the
Company's option, 1o redeem (a “Mandatory Call Redemption™) all, but not Jess than all, of the
Preferred Shares at a price per Preferred Share equal the outstanding Conversion Amount for such
Preferred Share (the “Call Redemption Price”) and (y) upon the occurrence of 2 Change of
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Control of the Company with aggregate consideration to be paid to the holders of capital stock of
the Company solely consisting of cash (a2 “Cash Change of Control Event”), the Company shall
have the right. at the Company's option, 1o redeem (a “Mandatory Cash Change of Control
Redemption”, and together with the Mandatory Call Redemption, & “Mandatory Redemption™)
all, but not less than all, of the Preferred Shares at a price per Preferred Share in cash equal to the
greater of (i) the product (x) the sum of the Conversion Amount being redeemed together with any
acerued but unpaid Dividends per Preferred Share and (y) the quatient determined by dividing (A)
the Closing Sale Price of the Common Stock immediately following the public announcement of
such proposed Change of Conirol by (B) the Conversion Price and (ii} 115% of the sum of the
Conversion Amount being redeemed together with any accrued but unpaid Dividends per
Preferred Share (the “Mandatery Cash Change of Control Redemption Price”, and together
with the Call Redemption Price, the “Mandatory Redemption Price”)

(i} Mechanics of Mandarory Redemption. At any time after the Call Date
or vpon a Cash Change ef Control Event, the Company may redeem all af the
outstanding Preferred Shares by delivering written naotice thereof via facsimile and
overmight couricr ("Notice of Mandatory Redemption™) 1o the Helders, which Notice of
Mandatory Redemption shall indicate the date of such redemption (the “Mandatory
Redemptien Date™) and the applicable Mandatory Redemption Price (the date of such
Notice, the “Notice of Mandatory Redemption Date"). The Notice of Mandatory
Redemption shall state {i} the Trading Day szlected for the Mandatory Redemption in
accordance with Section (b}, which Trading Day shall be at least twenty (20) Business
Days but not more than sixty (60) Business Days following the Notice of Mandatory
Redemption Date (the “Mandatory Redemption Date™), (i) the number of Preferred
Shares of such Holder subject to the Mandatory Redemption, (ii)} the aggregate
Conversion Amount of the Preferred Shares subject to Mandatory Redemption from ali of
the holders of the Preferred Shares pursuant lo this Section 9 and (iv) the number of
shares of Common Siwock to be issued to such Holder on the Mandatory Redemption
Date.

{ii) Disputes; Miscellaneous. In the event of a dispute as to the
determination of the arithmetic caleulation of the Cell Redemption Price, such dispute
shall be resolved pursuant to Section 2(d)(iii) above with the term “Call Redemption
Price” being substituted for the term “Conversion Rate™,

(©) e[sio emption Requirements.

(i) If the Company elects to cause a conversion of any Conversien Amount
of Preferred Shares pursuant to Scetion 9(a) or any redemption of Preferred Shares
pursuant to Section 9(b), then it must simuitaneously take the same action in the same
proportion with respect to all Prefarred Shares.

(i) All Conversion Amounts converted by the Holder after the Mandatory
Conversion Notice Date shall reduce the Conversion Amouat required to be converted on
the Mandatory Conversion Date. If the Company has elected a Mandatory Conversion,
the mechanics of conversion set forth in Section 2(d) shall apply, to the extent applicable,
as if the Company and the Transfer Agent had received from the Holder on the
Mandatary Conversion Date a Conversion Notice with respect to the Conversion Amount
being converted pursuant to the Mandatory Conversion.

(13 Liquidation, Dissolution, Winding-Up. In the event of a Liquidation Event, the Holders
shall be entitled to receive in cash out of the asseis of the Company, whether from capital or from earnings
available for distribution to its shareholders (the “Liquidation Funrids”). before any amount shall be paid to
the holders of any of the capital shares of the Company of any class junior in rank to the Preferred Shaves in
respect of the preferences as to distributions and payments on the liguidation, dissolution and winding up of
the Company, an amount per Preferred Share equal to the Conversion Amount; provided that, if the
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Liquidation Funds are insufficient to pay the full amount due to the Holders and holders of shares of ather
classes or series of preferred shares of the Corpany that are of equa! rank with the Preferred Shares as to
payments of Liquidation Funds (the “Pari Passu Shares™), then each Holder and Pari Passu Shares shall
receive a percentage of the Liquidation Funds equal to the full amount of Liguidation Funds payable to
such Holder as a liquidation preference, in accordance with their respective certificate of designations {or
equivalent), as a percentage of the full amount of Liquidation Funds payable to all holders of Preferred
Shares and Pari Passu Shares. Ta the extent necessary, the Company shall cause such actions 1o be taken
by any of its Subsidiaries so as to enable, to the maximum extent permined by law, the proceeds of a
Liquidation Event to be distributed to the Holders in accordance with this Section. All the preferental
amounts to be paid to the Holders under this Section shall be paid or sct apart for payment before the
payment or setting apart for payment of any amwouni for, or the distribution of any Liquidation Funds of the
Company o the holders of shares of other classes or series of preferred shares of the Company junior in
rank to the Preferred Shares in connection with o Liguidation Event as to which this Section applies. The
purchase or redemption by the Company of shares of any class, in any manner permitted by law, shall not.
for the purposes hereof, be regarded as a Liquidation Event.

(1) Preferred Rank. All Common Siock and Series A Convertible Preferred Stock, par value
$0.10 per share (the “Series A Preferred Stock™), shall be of junior rank 10 all Preferred Shares with
respect to the preferences as to dividends, distributions and payments upon the liguidation, dissolution and . !
winding up of the Company. The rights of the Common Stock and the Series A Preferred Stock shall be
subject to the preferences and relalive rights of the Preferred Shares. Without the prior express wniften
consent of the Required Holders, the Company shall not hereafter authorize or issue additional or other
capital shares that is of senior or pari-passu rask to the Preferred Shares in respect of the preferences as to
distributions and payments upon the liquidation, dissolution and winding up of the Company. The
Company shall be permitted to issue preferred shares thst are junior in rank to the Preferved Shares in
respect of the preferences as to distributions and payments upon the liquidation, dissolution and winding up
of the Company, provided that the maturity date (or any other date requiring redemption or repayment of
such preferred shares) of any such junior prefemred shares are not on or befere the Maturity Date. In the
event of the merger or consolidation of the Company with or into anothgr corporation, the Preferred Shares
shall maintain their relative powers, designations and preferences provided for herein (except that the
Preferred Shares may be pard passir with, but not junior to, any capital shares of the successor entity) and
no merger shall result inconsistent therewith.

(12) Panicipation. The Holders shali, as holders of Preferred Shares. be entitled to such
dividends paid and distributions made (o the holders of Common Stock to the same extent as if such
Holders had converted the Preferred Shares inta Common Steck (without regard to any limitations on
conversion herein or elsewhere) and had held such Conunen Stock on the record date For such dividends
end distributions. Payments under the preceding sentenee shall be made concurrently with the dividend ar
distribution 10 the holders of Common Stock.

{(13) Leverage Ratio Test. Beginning June 30, 2008, so long as any Preferred Shares rermain
outstanding, the Company shall not allow the Leverage Ratio to exceed 318.0x.
{14)  Limitation on Number of Conversion Shares. Notwithstanding anything ta the contrary

contained herein, at any time that the Exchange Act Registrarion is in effect, the Company shall not be
obligated to issue any shaves of Common Stock upon conversion of the Preferred Shares or exercise of the
Warrants if the issuance of such Common Stock would exceed that number of shares of Common Stock
which the Company may Issue upon conversion of the Preferred Shares without breaching the Company's
obligations under the rules or regulations of the Principal Market (the “Exchange Cap"), except thar such
limitation shall not apply in (he event that the Company {a) obtains the approval of its sharcholders as
required by the applicable rules of the Principal Market (or any successor rule or regulation) for issuances
of Cornmon Stock in excess of such amount, or (b} obtains a written opinion from outside counscl to the
Company that such approval {s not required, which opinion shalt be reasonably satisfactory to the Required
Holders. At any time the Exchange Act Registration is in effect, until such approval or written opinion is
obtained, no purchaser of Preferred Shares pursuant to the Securities Purchase Agreement (the
“Purchasers”} shall be issued, in the aggregate, upon conversion of Preferred Shares or exercise of the
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Warrants, shares of Common Stock in an amount greater than the product of (i) the Exchange Cap amount
multiplied by (ii) 4 fraction, the numerator of which is the number of Preferred Shares issued 1o such
Purchaser pursuant to the Securities Purchase Agrecment on the Initial [ssuance Date and the denominator
of which is the aggregate amount of all the Preferred Shares issued to the Purchasers pursuant (o the
Securities Purchase Agreement on the Initial Issuance Daie (the “Exchange Cap Allocation”). In the
event that any Purchaser shall sell or otherwise transfer any of such Purchaser's Preferred Shares, the
transferee shall be allocated a pro rata portion of such Purchaser’s Exchange Cap Allocation, In the event
that any Holder shall convert all of such Holders Preferred Shares into a number of shares of Commaon
Stock which, in the aggregate, is less than such Halder's Exchange Cap Allocation, then the difference
between such Halder's Exchange Cap Allocation and the number of shares of Common Stock acrually
issucd to such Holder shall be allocated o the respective Exchange Cap Allocations of the remaining
Holders on a pro rata basis in proportion to the number of Preferred Shares then held by ¢ach such Holder.

(15) to C| of or ares. In addition ta any other rights
provided by law, except where the vole or writien consent of the holders of a grealer number of shares is
required by law or by another provision of the Centificate of Incorporation, without first obtaining the

. affinmative vote at a meeting duly called for such purpose or the writter consent without a meeting of the
Required Holders, voting together as a single class, the Company shall nor: (u) amend or repeal any
provision of, or add any provision to, the Articles of Incorporation or bylaws, or file any certificate of
designations or articles of amendment of any series of preferred shares, if such action would adversely alier
or change the praferences, rights, privileges or powers of, or restrictions provided for the benefit of the
Preferred Shares, regardless of whether any such action shall be by means of amendment to the Articles of
Incorporation or by merger, consolidation or otherwise; {v) increase or decrease (other than by conversion)
the authorized number of shares of the Preferred Shares; (w) create or authorize (by reclassification or
otherwise) any new class or series of shares that has a preference over or is on a parity with the Preferred
Shares'with respect to dividends or the distribiion of assets on the liquidation, dissclution or winding up of
the Company; (x) purchase, repurchase or redeem any shares of Commeon Stock (other than pursuant to
equity incentive agreements with employees giving the Company the right to repurchase shares upon the
termination of services); (y} pay dividends or make any other distribution on the Common Stack: or (z)
whether or not prohibited by the terms of the Preferred Shares, circumvent a nght of the Preferred Shares.

(16) Lost_gr Stolen Certificates. Upon receipt by the Company of evidence reasonably
satisfactory to the Company of the loss, theft, deswuction ot mutilation of any Preferred Share Certificates
representing the Preferred Shares, and, in the case of loss, thefr or destruction, of an indemnification
undertaking by the Holder to the Company in customary form and, in the case of mutilation, upon surrender
and cancellation of the Preferred Share Certificate(s), the Company shall execute and deliver new Preferred
Share Certificate(s) of like tenor and date; provided, however, the Company shall not be obligated to re-
issue Preferred Share Centifiestes if the Holder contemporaneousty requests the Company to convert such
Preferred Shares into shares of Common Stock.

(17} Remedies, Characterizations, Other Obligations. Breaches and Injunctive Relief. The
remedies provided in this Certificate of Dasignations shall be cumulative and in addition to all other
remedies available under this Certificate of Designations, at law or in equity (including a decree of specific
performance and/or other injunctive retief). No remedy contained herein shall be deemed a waiver of
compliance with the provisions glving rise to such remedy. Nothing herein shall imit 8 Holder's right to
pursue actual damages for any failure by the Company to comply with the terms of this Certificate of
Designetions. The Company covenants to ¢ach Holder that there shall be no characterization concerning
this insoument other than as expressly provided herein, Amounts set forth or provided for herein with
respect to payments, conversion and the like (and the computation thereof) shall be the amounis to be
received by the Holder thereof and shall not, except as expressly provided herein, be subject to any other
obligation of the Company {or the performance thereof). The Company acknowledges that a breach by it
of its obligations hereunder will cavse irreparable harm to the Holders and that the remedy at law for any
such breach may be inadequaic. The Company therefore agrees that, in the event of any such breach or
threatened breach, the Holders shall be entitled, in addition 1o all other available remedics, to an injunction

restraining any breach, without the necessity of showing economic loss and without any bond or other
sceurity being required.
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(18)  Consguction, This Certificate of Designations shall be deemed to be jointly drafied by
the Company and all Buyers and shall not be construed against any person as the drafier hereof.

(19)  Failure or Indulgence Waiver. No failure or delay an the part of a Holder in the
exercise of any power. right o privilege hereunder shali operate as a waiver thereof, nor shall any single or
partial exercise of any such power, tight or privilege preciude other or further cxcrcise thereof or of any |
other right, power or privilege. i

(20) Notice, Whenever notice is required to be given under this Certificale of Designations,
unless otherwise provided herein, such natice shall be given in accordance with Section 9(f} of the
Securities Purchase Agreement {provided that if the Preferred Shares are not held by a Buyer (as defined in
the Securities Purchase Agreement) then substituting the words “helder of Securities” for the word
“Buyer"}.

(2 Transfer of Preferred Shares. A Holder may assign some or all of the Preferred Shares
and the accompanying rights hereunder held by such Helder without the consent of the Company; provided
that such assignment is in compliance with applicable securities laws.

(22) Preferred Share Register. The Company shall maintain at its principal executive offices
{or such other office or agency of the Company as it may designate by notice 10 the Holders), a register for
the Preferred Shares, in which the Company shait record the name and sddress of the persons in whose
name the Preferred Shares have been issued, as well as the name and address of each wansferee, The
Company may treat the person in whose name any Preferred Share is registered an the register as the owner
and holder thereof for all purposes, norwithstanding any notice to the contrary, but in ati events recognizing
any properly made transfers.

(23)  Sharcholder Matters. Any shareholder action, approval or consent required, desired or
otherwise sought by the Company pursuant to the rules and regulations of the Principal Marker, the Florida
QGeneral Corporation Act, this Certificate of Designation or otherwise with respect to the issuance of the
Preferred Shares or the Common Stock issuable upon conversion thereof or the issuance of any Warrants
and the Common Stock issuable upon exercise thereof may be eoffected by wriften consent of the
Company's shareholders or at a duly called mesting of the Company's shareholders, ali in accordance with
the applicable rules and regulations of the Principal Market and the Florida General Corporation Act. This
provision is intended to comply with the applicable sections of the Florida General Corporation Act
permitting sharcholder action, approval and consent afiected by written cansent in licu of 8 meeting.

(24} Involuniary Bankruptcy. So long as the CapitalSource Credit Agreements remains
outstanding, no holder of Preferred Shares shall institute proceedings to have the Company adjudiceted
bankrupt or insolvent, or consent to the institution of bankruptcy or insolvency preceedings against the
Company.

(25) Disclosurg. At any time the Exchange Act Registration is in effect, upon receipt or
delivery by the Company of any notice in accordance with the terms of this Certificate of Designations,
unless the Company has in good faith determined that the matters relating to such notice do not constitute
material, nonpublic information relating to the Company or its Subsidiaries, the Company shall within one
{1} Business Day after any such receipt or delivery publicty disclase such material, nonpublic information
on a Current Report on Form 8-K or atherwise, In the event that the Company believes thar a notice
¢entains material, nonpublic information relating to the Company or its Subsidiaries, the Company so shall
indicate to the Holders contemporaneously with delivery of such notice, and in the absence of any such
indication, the Holders shall be allowed to presume that all matters relating to such notice do not constirute
material, nonpublic information relating to the Company or its Subsidiaries.

(26)  FQRCED REDEMPT]ON EQUITY CONDITION WAJVER. Notwithstanding anything
in this Certificate of Designations to the contrary, to the extent the Company desires to effect a Forced
Redemption of a number of Preferred Shares (the “Farced Redemption Preferred Shares”) that would
result in the Company failing to satisfy the Forced Redemption/Conversion Condition for any Holder, and
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the Company satisfies the following conditions, the Forced Redemption/Conversion Condition shall
automatically be waived by such Holder solely with respect to such Forced Redemption:

{a) the Equity Conditions {other than the Forced Redemplion/Conversion
Condition) and any other conditions o such Forced Redemption set forth herein shall be satisfied
as of cach day throughout the peried commencing on the Forced Redemption Notice Date and
ending on the Forced Redemption Date; and

(b} if the applicable Forced Redemption Market Price exceeds the Conversion Price
in effect as of the Forced Redemption Date, in addition to the applicable Forced Redemption Price
payable to such Holder, the Company shall pay in cash to such Holder on such Forced
Redemption Date, by wire ransfer of immediately available funds in accordance with instructions !
of the Holder delivered to the Company on or prior to such Forced Redemption Date, 2 make-
whole amount equal to the difference of (T) the product of (x) the number of Conversion Shares
issuable upon conversion of the Forced Redemption Preferred Shares at the Comversion Price in
effect as of the Forced Redemption Date (without regard to any limitations an conversion set forth
herein) and (y) the Farced Redemption Market Price and (II} the product of (x) the number of
Conversion Shares issuabie upon convarsion of the Forced Redemption Preferred Shares at the
Conversion Price in effect as of the Forced Redemption Date (withour regard ta any liritations on
conversion set forth herein) and (y) the Conversion Price in effect as of the Forced Redemption
Date.

o ok %
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IN WITNESS WHEREOF, the Company has caused this Certificate of Designations to be signed
by Richard C. Rochon, its Acting Chief Executive Officer, as of the 10th day of October, 2008 :

DEVCON INTERNATIONAL CORP,

By: /"/Z/

Name: Richard C. Rochon
Title: Acting Chief Executive Officer
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EXHIBIT I

DEVCON INTERNATIONAL CORP. CONVERSION NOTICE

Reference is made to the Centificate of Designations of Series B Convertible Preferred Shares of
Devcon International Corp, (the “Certificate of Designations™). In accordance with and pursuant 1o the
Centificate of Designations, the undersigned hereby elects to convert the number of shares of Series B
Convertible Preferred Shares, par value $0.10 per share (the “Preferred Shares™), of Deveon International
Corp., 2 Florida corporation (the “Company”). indicated below into shares of Common Stock, par value
$0.10 per share (the *Common Stock™), of the Company, as of the date specified below,

Date of Conversion:

Number of Preferred Shares to be converted:

Share certificate no(s). of Preferred Shares to be converted:

Tax 1D Number (If applicable):

Please confirm the following information:

Conversion
Price:

/

Number of shares of Common Stock to be issued:

)

Please issue the Common Stock into which the Preferred Shares are being
converted in the following name and to the following address:

Issue to:

Address:

Telephone Number:

- Facsimile Number:

Authorization:

By:
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Title:

Dated:

Account Number (if electronic book entry transfer):

Transaction Code Number (if ¢lectronic book entry transfer):

Installment Amounts to be reduced and amount of reduction:

[NOTE TO HOLDER - THIS FORM MUST BE SENT CONCURRENTLY TO
: TRANSFER AGENT]
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ACKNOWLEDGMENT

The Company hereby acknowledges this Conversion Notice and hereby directs by Continental
Stock Transfer and Trust Company to issue the above-indicated number of shares of Common Stock in
accordance with the Irrevocable Transfer Agent Instructions dated , 2008 from the Company
and acknowledged and agreed to by Continenta! Stock Transfer and Trust Company.

DEVCON INTERNATIONAL CORP.

By:

Name:
Title:
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